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GUIDE TO THE PAPER

Explanatory note

(1) Developing country members of the WTO no longer have the policy options and flexibilities
developed countries had in using intellectual property rights (IPRs) to support their nationd
development. The TRIPS Agreement imposes minimum, relatively high, standards, which al WTO
members must follow. Recent World Bank estimates suggest that the costs of adopting these
standards, just in terms of financial transfers from developing to devel oped countries through royalties
and licence fees, will be extremely high.

(i) Maor policy issues remain, however. These include the question of whether, given ther
resources, balance of commitments and national interests, least-developed countries would be best to
seek postponement of their obligation to implement TRIPS — as they are entitled to do under WTO
rules. For developing countries issues arise about how best to interpret the flexibilities believed to be
in TRIPS to best meet the food, hedth, education and other needs of their peoples. In the longer term,
there is the bigger question of how, in the light of experience, TRIPS might be amended to best meet
the devel opment requirements and circumstances of a diverse range of countries.

(iii)  Thisisapreliminary draft of a paper that aims to inform and encourage policy discussion on
the impact of intellectual property rights on development with particular focus on the TRIPS
Agreement. We intend to produce an easily readable and accessible document that can help generate a
better understanding of the key issues regarding the TRIPS Agreement and development among a
range of national authorities and broad range of stakeholders.

(iv) The draft has been prepared as part of a Project on TRIPS and Development Capacity
Building sponsored by the Department of International Development (DFID UK). It is being
implemented by the United Nations Conference on Trade and Development (UNCTAD) secretariat
(Project Number INT/OT/1BH) and the International Centre for Trade and Sustainable Development
(ICTSD). The broad aim of the Project is to improve the understanding of TRIPS-related issues
among developing countries and to assist them in building their capacity for ongoing as well as future
negotiations on intellectual property rights. Other activities undertaken as part of the Project include
production of a Resource Book aimed mainly at negotiators and policy-makers from developing
countries. This will provide a step-by-step elaboration of the issues pertinent to the on-going as well
as future negotiationsin TRIPS and intellectual property related mattersin general.

Your corrections and comments ar e sought

(V) The Project is conceived as a participatory one, and our intention is that the beneficiaries will
be actively involved. In this spirit, we are circulating this draft to experts and policy makers, and
request that readers will send comments and feedback concerning its coverage, content and treatment
of the policy issues. It must not be quoted without the express authorization of UNCTAD and ICTSD.
This draft paper along with other outputs of the project will be published by the first quarter 2003.

(vi) Comments and suggestions may be sent to Pedro Roffe, Project Director, UNCTAD, Pdlais
des Nations, CH-1211, Geneva 10. Fax: +41 22 917 0043; e-mail: pedro.roffe@unctad.org.

(vii)  Itisvery important that the paper achieve all of the goals as set out in the explanatory note as
effectively as possible. We would, therefore, be most appreciative if those providing comments and
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suggestions could address the following questions:

Are any important issues inadequately covered, or not covered at al?

Arethere any factual errors?

How do you think the paper could be revised to make it as useful as possible to policy
makers?

Do you have any specific comments or suggestions concerning the way information and data
are - or ought to be - presented?

Do you have any other comments or suggestions on the paper?
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I PRs and sustainable development: the key issues

(viii) Intellectual property rights (IPRs) have never been more economically and politically
important or controversial than they are today. Patents, copyrights and trademarks are frequently
mentioned in discussions and debates on such diverse topics as public health, agriculture, education,
trade, industrial policy, biodiversity conservation, biotechnology, information technology, the
entertainment and media industries, and increasingly the widening gap between the income levels of
the developed countries and the developing, and especially least-developed, countries. There is no
doubt that an understanding of these previoudy rather obscure legal concepts is indispensible to
informed policy making in all areas of human devel opment

(ix) In particular, much of the debate has focused on the World Trade Organization’s Agreement
on Traderelated Aspects of Intellectual Property Rights (‘the TRIPS Agreement’), which seeks to
establish enforceable universal minimum (and high) standards of protection and enforcement for
virtually al the most important I PRs.

(x) IPRs are legd and ingtitutional devices to protect creations of the mind such as inventions,
works of art and literature, and designs. They aso include marks on products to indicate their
difference from similar ones sold by competitors. IPRs consist of the following: patents, copyright
and related rights, industrial designs, trademarks, trade secrets, plant breeders' rights, geographica
indications, and rights to layout-designs of integrated circuits. Of these, patents, copyright and
trademarks are arguably the most economically significant.

(xi) Some believe that strong IPR protection and enforcement — along the lines of TRIPS or even
‘TRIPS plus' —is indigpensable in a modern industrial and post-industrial economy. Others consider
that IPRs are just another device by which the rich make themselves richer and the poor poorer, and
are probably unnecessary to foster innovation anyway. Many governments accept the need to ratchet
up their IP systems to transform their traditiona ‘old’ industry-based economies into ‘new’
knowledge-based industrial, and even post-industrial, economies. But others see stronger IPRs as an
especially pernicious manifestation of globalization. *Globalization’ according to many such critics
means — among other unpleasant things — developed countries and their corporations forcing their
expensive (and in some accounts inappropriate) products on developing countries and controlling
markets, while failing to keep their promises to throw open their borders to developing country
exporters.

(xii)  In fact, as this paper explains, IPRs are tools for economic and cultural development that
should contribute to the enrichment of society through (a) the widest possible availability of goods,
services and technologies useful to society and (b) the highest possible level of economic activity
based on the production, circulation and further development of such goods, services and
technologies. These objectives are supposed to be achieved because owners can seek to exploit their
legal rights by turning them into commercial advantages. The possibility of attaining such advantages,
it is believed, encourages innovation and creativity. But after a certain period of time, these legd
rights are extinguished and the now unprotected inventions and works can be freely used by others.
Nevertheless, balancing the interests of creators, users of intellectual property and the public through
the design of IPR systems is not just a matter of economic calculation but is an inherently political
exercise.

(xiii)  IPRs, like other regulatory systems, are not static but dynamic. During recent decades, there
has been atendency for protectable subject matter to be widened, for new rights to be created, and for
the basic features of IPRs to be standardized. Consequently, national IPR regimes throughout the
world are becoming increasingly held to harmonized minimum standards of protection, though these
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standards remain along way from uniform law. Are these trends necessary responses to technological
change? Possibly. Yet there is no reason to assume that the appropriate response should always be to
strengthen existing rights, reduce or eliminate exceptions, or to creaste new ones. Such approaches
may indeed be necessary in certain cases where the IPR systems available are inappropriate for new
types of creative work or become inadequate for protecting existing types because, for example, new
technologies make mass-copying easier. In other cases, weakening rights might be a more appropriate
response to some instances of technological change. For example, in some industries there may be a
fal in the average life-cycles of new products, and in others, average research and devel opment costs
for an industry might decline. And it is possible that overprotection might stifle innovation. More
fundamentally, as this paper shows, it is far from self-evident that the existence of strong IPR
protection is a precondition for the transformation of developing country economies into devel oped
ones.

(xiv) But the concerns about IPRs are not just to do with designing IPR systems that further
national developmenta objectives. IPRs are considered by many people actualy to be harmful.
Specificaly, critics have argued that IPRs - or at least the way they are currently contoured - have
such deleterious effects as raising the prices of essential drugs to levels that are too high for the poor
to afford; limiting the available of educationa materials for developing country school and university
students; legitimising the piracy of traditional knowledge; and undermining the self-reliance of
resource-poor farmers. Understandably, debates on these issues are polarized and emotional.
However, policy makers need to be able to separate out the truth from the propaganda so that they can
design IPR laws and policies that best meet the needs of the people they represent and negotiate
effectively in future agreements.

(xv)  Unfortunately, it isimpossible with any certainty to calculate the long-term impacts of TRIPS
on developing countries and their populations. It is possible that ultimately every country will benefit.
But thisis pure speculation. We can be certain, though, that developing and least-developed countries
will incur short-terms costs in the form of administration and enforcement, and rent transfers, and that
these will outweigh the benefits. The cost-benefit balance will vary widely from one country to
another, but in many cases the costs will be extremely burdensome. According to the World Bank’s
Global Economic Prospects and the Developing Countries 2002 study:

If TRIPS were fully implemented, rent transfers to mgjor technology-creating countries —
particularly the United States, Germany, and France — in the form of pharmaceutical patents,
computer chip designs, and other intellectual property, would amount to more than $20
billion.

(xvi)  Stated baldly, this means that TRIPS represents a $20 billion plus transfer of wealth from the
technology importing nations — many of which are developing countries — to the technology exporters
—few if any of which are developing countries —that may or may not be outweighed by future gains.

Structur e of the paper

(xvii) This paper consists of four chapters — a fifth on drawing together policy issues for different
countries and sectors is planned and will be written in the light of feedback from this draft and arange
of consultative meetings. Chapter 1 is an introduction to intellectua property rights, which explains
how and why they came into being and have developed over time, and estimates their increasingly
important role in the global economy. One of the most important implications of the chapter is that
historically the strength of intellectual property protection has tended to vary according to the level of
economic and technological development of individual countries. Another key finding is that IPRs are
designed to balance conflicting aims and interests in order to most effectively achieve certain public
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policy goals. But striking such abalance islikely to be very difficult for policy makers.

(xviii) Chapter 2 presents the key features of the framework of the global intellectual property
regulatory system and the internationd institutions that form its core. The most important of these
institutions are the World Trade Organization (WTO) and the World Intellectua Property
Organization (WIPO). The WTO Agreement on Trade-related Aspects of Intellectual Property Rights
(TRIPS Agreement) is of special importance in that it seeks to establish enforceable universal
minimum (and high) standards of protection and enforcement for virtually all the most important IPRs
such as patents, copyrights and trademarks. The chapter explains how the TRIPS Agreement was
negotiated, the purpose of the Agreement, and its main features.

(xix) Chapter 3 deds & some length with the key sustainable development issues for which
intellectual property rights have relevance. These are asfollows:

» Hedlth, food, agriculture and education.

« Innovation and industrial development generally, and with specific reference to biotechnology
and information and communi cation technol ogies.

* Technology transfer and foreign direct investment.

» Adminigrative and ingtitutional chalenges for developing countries, especialy reating to
enforcement of TRIPS and setting up the administrative structures.

e Humanrights.

» Traditiona knowledge, folklore and cultura property.

» Biodiversity and the environment.

»  Exceptionsto patentability including morality and ordre public objections.

(xx)  This chapter makes clear, first, that IPRs have an effect on the lives of everybody, and
secondly, that whatever sustainable development objectives devel oping countries may wish to pursue,
IPRs have the potentia to support them but also to undermine them. Unfortunately, there is alack of
reliable information upon which policy decisionsin this area need to be based.

(xxi) The WTO and TRIPS are by no means the only forums and agreements promoting the
standardization and/or harmonization of IPR rules throughout the world. These others include WIPO
conventions, regional treaties and ingtitutions, and regional and bilateral free trade agreements.
Important internationa negotiations covering IPR issues aso take place in forums and agreements
that do not deal primarily with IPRs at all. Perhaps the most important of these are the Convention on
Biologica Diversity and the International Treaty on Plant Genetic Resources of the Food and
Agriculture Organization of the United Nations. These are described in Chapter 4. Policy makers need
to be aware of al of these forums, agreements and processes so as to develop coordinated and
appropriate responses to ensure that national sustainable development interests are pursued as
effectively as possible.
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PART ONE:
INTELLECTUAL PROPERTY RIGHTS IN THE GLOBAL
ECONOMY

CHAPTER I: INTRODUCTION

1. Intellectua property rights have never been as much in the news as they are today. Severd
controversies have arisen. For example, drug companies have been accused of taking advantage of
their patent rights by charging exorbitant prices for essential medicines such as AIDS drugs.
Indigenous peoples and advocacy groups supporting their rights condemn corporate ‘biopirates for
making money out of their knowledge and claiming patent rights for ‘inventions’ essentialy identica
to knowledge acquired from tribal healers. Concerns are raised that patenting plants, animals, genes
and gene fragments is not only unethica but may aso be stifling innovation. Many developing
countries complain about the pressure they feel is being imposed on them to introduce western-style
IPR regimes before they feel they are ready for them, and worry that this situation places them at a
serious disadvantage in an era of rapid technological change. And while the global trend is towards
ever stronger intellectual property right protection, increasingly determined efforts are made to buck
the trend, as exemplified by Napster and the Open Source and Free Software movements.

2. What are intellectual property rights (IPRs)? IPRs are legd and ingtitutional devices to protect
creations of the mind such as inventions, works of art and literature, and designs. They aso include
marks on products to indicate their difference from similar ones sold by competitors. Over the years,
the rather elastic IPR concept has been stretched to include not only patents, copyright, industrial
designs and trademarks, but also trade secrets, plant breeders' rights, geographical indications, and
rights to layout-designs of integrated circuits. Of these, patents, copyright and trademarks are
arguably the most significant in terms of their economic importance, their historica role in the
industriaization of Europe and North America, and their current standing as mgor pillars of the
international law of intellectual property rights.

3. Patents provide inventors with legal rights to prevent others from using, selling or importing their
inventions for a fixed period. Applicants for a patent must satisfy a national patent-issuing authority
that the invention described in the application is new, useful and that its creation involved an
inventive step or would be non-obvious to a skilled practitioner.

4. Copyright gives authors legal protection for various kinds of literary and artistic work. Copyright
law protects authors by granting them exclusive rights to sell copies of their work in whatever
tangible form (printed publication, sound recording, film, broadcast, etc.) is being used to convey their
creative expressions to the public. In theory, legal protection covers the expression of the ideas
contained, not the ideas themselves. In practice, information may also be protected, as when copyright
is extended to cover new types of work such as software programs and databases. The right usually
lastsfor at least the life of the author.

5. Trademarks are marketing tools used to support a company’s claim that its products or services
are authentic or distinctive compared with similar products or services of competitors. They usually
consist of a distinctive design, word, or series of words placed on a product label. Normally
trademarks can be renewed indefinitely, though in most jurisdictions this is subject to continued use.
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The trademark owner has the exclusive right to prevent third parties from using identical or similar
marks in the sale of identical or similar goods or services where doing so is likely to cause confusion.

6. Like many other systems of economic regulation, intellectua property rights have a history going
back centuries.' But the main IPRs like patents and copyright took their modern forms in the
nineteenth century at a time when Europe and North America were in the midst of rapid
industriaization.

7. Over the years, patents have been granted for a variety of public policy purposes such as to
encourage the immigration of craftsmen, to reward importers of foreign technologies, to reward
inventors in general, to create incentives for further inventive activity, to encourage the dissemination
of new knowledge, and to alow corporations to recoup their investments in research and
development. Each of these jutifications is as legitimate as the others. Nonetheless, as with other
forms of intellectua property, justice-based arguments for stronger and better-enforced rights are dso
frequently deployed, and such claims can carry strong moral force. After al, many people would
consider it immoral for somebody to copy an inventor’s useful new gadget or a writer's new novel
and claim it as hisor her own.

8. Patents for inventions have their origins in Renaissance Italy. The Republic of Venice passed a
patent law in 1474, whose underlying purpose was to attract foreign engineers with the incentive of a
10-year monopoly right to their ‘works and devices .?

9. The next significant legidative development in patent law came in 1624 with the English Statute
of Monopolies® In redlity, its true purpose was to prohibit monopolies rather than to promote
invention*, and in passing the law the government hoped to encourage continental craftsmen to settle
in the country.” Monopoly grants were declared illegal except ‘the true and first inventor or inventors
of “any manner of new manufactures within thisreadm’ aslong as ‘they be not contrary to the law, nor
mischievous to the state, by raising prices of commodities at home, or hurt of trade, or generally
inconvenient’. Such inventors could acquire a patent or grant alowing up to 14 years monopoly
protection. Strict novelty was not required since courts interpreted the purpose of granting patents as
being to introduce new trades to England whether or not they were ‘novel’ elsewhere in the world.® It
should be noted in this context that at this time England was less advanced technologically than both
France and the Netherlands.” The Statute was amended severa times but remained in force until 1977
when Britain adopted the standards of the European Patent Convention including its requirement of
absolute (i.e. global) novelty.?

10. Soon after independence, the United States enacted two patent laws. While the first (in 1790)
rejected the English practice of awarding patents to importers of foreign inventions’, the second (in
1793) forbade aiens from applying for patents.’® As a net importer of technology, the U.S. saw no
reason to alow patent rights to be enjoyed equally by U.S. nationa s and foreigners.

11. But athird law, the 1836 Patent Act'', was arguably the first modern patent law. It required all
applications to be examined by the government patent office for novelty and usefulness. Although this
law did not discriminate between U.S. and foreign inventors with respect to the examination or the
extent of rights granted, foreign applicants had to pay much higher fees, especialy if they were
British. Such discrimination was abolished in 1861 for nationals of countries whose laws were non-
discriminatory towards Americans.

12. The German Patent Act* of 1877 was aso an examination system.” In common with most

countries today, it was possible to except inventions deemed contrary to public order or morality.
Patenting of inventions regarding luxuries, medicines, articles of food, or chemica products was
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prohibited.

13. Some European countries managed without a patent law for much of the nineteenth century.
Switzerland had a patent system only from 1799 to 1802, not re-establishing it until 1888. The
Netherlands prohibited patents from 1869 until 1912.% Japan’ sfirst patent law dates back to 1885, but
foreigners were not allowed to file applications until 1899.

14. Aswith patents, copyright’s origin is Renaissance Italy, athough the most famous early copyright
law is probably the English Statute of Anne of 1710. Early copyright law was associated with the
interests of domestic printers rather than authors, and to some extent also with censorship. While its
intent was both to prevent unauthorized printing, reprinting and publishing of books and writings and
to encourage ‘learned men to compose and write useful books', the Statute of Anne was primarily the
outcome of a campaign by an association of printers (the Company of Stationers) to reassert its
control over the English book trade, rather than alaw to uphold the rights of authors. Nonetheless, for
the first time in a statute, it did recognize that authors could be proprietors of their works.'® This law
provided atime-limited right to print and reprint books whose titles were entered in the register book
of the Company of Stationers. According to the economic historian, Paul David™, ‘copyright law,
from the beginning, has been shaped more by the economics of publication than by the economics of
authorship’. Nevertheless, copyright law in continental Europe displayed much more concern for the
atistic integrity of authors than did the Anglo-American copyright regul ations.

15. Aswith patent law, it is not until the nineteenth century that copyright law took its modern form.
During this century, the protection term increased, the law began to accumulate a wider range of
subject-matters, and international agreements began to proliferate with the result that nationa
standards became more harmonized, and opportunities to secure stronger protection of creative works
in more countries were greatly enhanced. These trends have continued. With respect to subject-
matters, for example, U.K. copyright law had by 1988 been stretched to include literary and
dramatic works (including computer programs), musical works, artistic works, sound recordings,
films, broadcasts, cable programmes, typographica arrangements, and computer-generated works.
And protection was not only economic in nature, but — following continental tradition and the
requirements of the Berne Convention for the Protection of Literary and Artistic Works — included
authors mora rights. Mora rights include the right of authors to be identified as such (the ‘right of
paternity’), and to object to having their works altered in ways that would prejudice their reputation
(‘theright of integrity’).

16. Historically, national copyright laws have generaly been less friendly towards the interests of
foreigners than have patent laws. This is because while granting rights to foreigners was sometimes
considered to benefit the country by encouraging the introduction of protected technologies, allowing
foreigners to protect their literary and artistic works does not provide such obvious economic
advantages.?? For example, as recently as 1986, the United States copyright law ‘ provided that foreign
authors were indigible for U.S. copyright protection unless they agreed to use American firmsto print
their works for U.S. markets. Thisinsulated U.S. printers from competition by foreign printers .

17. Most countries that experienced industrial revolutions during the nineteenth century had patent
systems. But Switzerland and Holland were exceptions to this genera rule. What can be concluded
from this? While it is likely to be true that patent systems did indeed stimulate the development and
diffusion of new technologies that were the foundation for rapid industrial development®, this does
not mean they were indispensable. Since we cannot turn the clock back and re-run the nineteenth or
twentieth centuries without a patent system there is much that we will never be sure of. But few if any
of these early patent systems would come close to compatibility with the World Trade Organization’s
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS Agreement), which seeks
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to establish enforceable universal minimum (and high) standards of protection and enforcement for
virtually al the most important IPRs.* For one thing, they tended to be biased towards domestic
inventors and technology importers. Even in quite recent times some present-day developed countries
placed conditions on the IPRs of foreign corporations in order to stimulate national economic and
technologica development, such as requiring patented inventions to be worked (manufactured) in the
country. Similarly, severa developing countries sought to use IPRs as tools not for trade
liberalization, but for technological self-reliance and import substitution industriaization (e.g. India
and the Andean Pact countries). And for another, the rights given to holders were generally quite
weak by modern standards.

18. In spite of such along history, the extent of recent public interest in intellectual property rights
throughout the world is probably unprecedented. Perspectives on IPRs can differ sharply.
International debates have become highly polarized and adversarial. It is believed by some that strong
IPR protection and enforcement is indispensable in a modern industrial and post-industrial economy.
Others consider that IPRs are just another device by which the rich make themselves richer and the
poor poorer, and are probably unnecessary to foster innovation anyway. Many governments accept the
need to ratchet up their IP systems to transform their traditiond ‘old’ industry-based economies into
‘“new’ knowledge-based industrial, and even post-industrial, economies. But others see stronger 1PRs
as an especialy pernicious manifestation of globalization. ‘Globalization' according to many such
critics means — among other unpleasant things — developed countries and their corporations forcing
their expensive (and in some accounts inappropriate) products on developing countries and
controlling markets, while failing to keep their promises to throw open their borders to developing
country exporters.

19. Two recent closely-related developments are responsible for galvanizing the increasingly-heated
debates on IPRs. First, the successful attempt of the United States and other like-minded countries,
supported by business associations in the U.S., Europe and Japan, to place IPRs on the GATT
Uruguay Round agenda created a backlash which has since resulted in a plethora of critical works.?®
These have focused on various issues, but mainly on the inherently protectionist motivation for setting
minimum IPR standards at a high level as compared to the majority of countries”’, concern for the
environment®, the rights of indigenous peoples™, the general interests of the developing countries™,
food security and the rights of farmers™, and on the high prices of essentiad drugs in developing
countries.®

20. Second, the ‘patenting life’ controversy has, since the 1980s, stimulated a growth of critica
literature which focuses on a number of aspects. These include:

« the mord significance of treating as property such ‘inventions as plants, animals, micro-
organisms and — in some jurisdictions — functiona or structural components of life-forms
including gene sequences, proteins and cells®;

« the way that these patents challenge such fundamental considerations as novelty, non-
obviousness, description, disclosure, repestability and exhaustion of rights, and appear in some
cases to render the invention/discovery distinction meaningless®;

» the possibility that basic research may be discouraged when overly broad ‘ species-wide' patent
claims are alowed™, and biotechnology research tools such as gene sequences are privatized
through the patent system®;

+ that dlowing ‘life-form’ patents supports the practice of ‘ biopiracy’*’; and

» that patents on plants or some plant breeders’ rights regulations infringe the basic right of farmers
to save and exchange harvested seed.®
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Intellectual property rightsand trade

21. Where writers advocating stronger IPRs are likely to agree with those supporting weaker ones (or
even no IPRs at al), is that the commercial importance of IPRs has grown considerably, especially
since the 1970s. This is partly due to incessant and increasing pressure on businesses and nationa
economies to be competitive, but also to rapid advances in two particular scientific and technological
fields that have tremendous economic importance. These are information and communications
technology (ICT), and the applied life-sciences, including biotechnology. Both ICT and
biotechnology are generic technologies® in the sense that they have multiple industrial applications
and are of interest to companies operating in a wide range of product and service markets.
Corporations involved in such sectors as computer software and hardware, telecommunications,
entertainment, healthcare, chemicals, and food and agribusiness, have become major users and/or
devel opers of these technologies and holders of large intellectual property portfolios.*® Most recently,
financial services and Internet companies are aso increasingly acquiring patents and other IPRs.

22. For such businesses, the high market value of their goods and services may be due largely to such
IPR-protectable intangible inputs as technica knowledge and artistic creativity or attributes like
reputation and distinctiveness. Developing, applying and benefiting commercially from such inputs
and attributes can involve enormous research and development (R& D) and marketing expenditures.
Firms depend on these rights to help them maximize returns on the products and services they develop
and prevent what they see as ‘' free-riding’ by imitators.

23. Those national economies in which such corporations are concentrated have experienced a
transformation in the composition of their export trade in manufactures. Since 1970, for most
developed countries the contribution of advanced technologies to economic performance in terms of
manufacturing value-added and exports has increased substantially (Table 1).

Table 1: Share of high-technology goods in manufacturing value-added and exports in selected high-
income economies

Value added Exports

1970 1994 1970 1993
Audtralia 8.9 12.2 2.8 10.3
Canada 10.2 12.6 9.0 134
France 12.8 18.7 14.0 24.2
Germany 15.3 20.1 15.8 21.4
Italy 13.3 12.9 12.7 15.3
Japan 16.4 22.2 20.2 36.7
United Kingdom 16.6 22.2 17.1 32.6
United States 18.2 24.2 25.9 37.3

Source: World Bank (1999: 24)

24, As for technology transfer, a smilar story of developed country — especially U.S. — interest in
high levels of IPR protection can be inferred from the relevant statistics. It is not only |1PR-protected
products, technologies and services that are major exports of developed countries like the United
States; it is aso the rights themselves in the form of licences to use patented processes, techniques
and designs, copyrights, trademarks and franchises. According to Michael Ryan*": *U.S. multinational
manufacturing enterprises increasingly transfer intellectual property internationally through the
industrial processes that they sell abroad. Exports, as measured by royalties and licensing fees,
amounted to about U.S.$27 billion in 1995, while imports amounted to only U.S.$6.3 billion. At least
U.S.$20 billion of the exports are transactions between U.S. firms and their foreign affiliates.* This
bal ance of payments surplusis far higher than for any other country.
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25. Interestingly, most of the major industrialized countries do not have a balance of payments
surplus for royalties and licence fees. According to International Monetary Fund figures®™, the United
Kingdom is one of the few which also enjoyed a surplus. But it was far smaller than that of the U.S.
(U.S$1.71 bill. compared with U.S.$20.66 hill.). Countries with sizeable deficits included not only
large developing countries like India (U.S.$-68 million [1992 figure]) and Brazil (U.S.$-497 mill.),
but major economic and technological powers like Japan (U.S.$-3.35 hill.) and Germany (U.S.$-2.66
bill.). Thisis apuzzling finding, especially considering the heavy corporate R& D commitments which
are well-known features of the private sectors of the latter two countries. The best explanation is that
‘German and Japanese firms exploit their technol ogical advantage mainly through exports, whilst U.S.
and U.K. forms rely much more on direct foreign investment, which results in a higher volume of
measured royalty income.’* So Germany and Japan have just as much reason as the U.S. and U.K. to
favour strong and enforceable IPR protection in overseas markets, if not for identical reasons.

26. Such figures give some impression of the static gains and losses to different countries of
intellectual property protection and of the extent to which their interests are likely to vary. But clearly
they do not tell the whole story, and more work is needed, not only to estimate static gains (and
possible losses), but aso the projected dynamic efficiency gains of strong IPR protection, especialy
for devel oping countries.

27. But despite their market dominance, the knowledge-rich corporations are highly vulnerable in that
the margina cost of reproducing such goods as software packages, compact disks and videos is
extremely low. Multiple reproduction of these goods requires only low-cost equipment and minimal
(if any) technical know-how. In countries where IPRs such as patents, copyright and trademarks are
unavailable or enforcement is weak, imitators can quickly and inexpensively copy these products and
sl them at home and in other countries where effective IPR protection is also weak. Similarly plant
breeding companies can find their (non-hybrid) plant varieties being replanted or sold in countries
lacking IP protection. Entry barriers for generic drug firms are high relative to those of software and
compact disk copiers, and drugs are of course much harder to copy. Nonetheless, the free-riding
problem facing research-based drug companies is aso potentialy serious if there are no laws to
prevent it.

What areintellectual property rightsfor?

28. Traditionally, IPRs have been justified either on consequentialist or rights-based grounds.*” These
are not mutually exclusive since some arguments contain € ements of both.*

29. The consequentialist justification is that when inventors, authors or artists have an exclusive right
to reproduce and sell their works, society benefits in consequence. This proposition is based on two
assumptions. Firdt, it assumes that such a right encourages inventors to invent and authors to write.
Second, it presupposes that the greater the quantity of inventions and creative works eventually
released into the public domain, the more the public benefits through economic or culturd
enrichment, or enhanced quality of life. Thus advocates of thisjustification tend to argue that IPRs are
incentives that encourage creative endeavour. They are likely also to conceptualize the award of IPRs
as akind of contract between the holder and the government on behalf of the citizenry.

30. According to rights-based justifications for IPRs, property in intellectual works is primarily a
matter of justice rather than of public policy. IPR laws exist to define and enforce the property rights
but are not the source of these rights, since to enjoy a property right over on€'s creative work is a
human right.*” According to such a view unauthorized use of somebody’s invention or creative work
is an unfair — and therefore illega — intrusion on the creator-proprietor’s freedom to benefit from its
use without interference.
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31. Consequentialist justifications have inspired nationa 1PR laws and policy making far more than
rights-based ones.”® For example, the original role of the United States patent and copyright systems
were to implement Article 1 Section 8 of the U.S. Constitution, which empowers Congress ‘to
promote the Progress of Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discoveries.” U.S. IPR law, then, was
not founded on a natural rights justification of intellectua property ownership. Rather, the granting of
exclusive rights for limited times was regarded as being beneficial for the country in terms of
scientific and cultura progress. An exception was the French Law on Useful Discoveries and on
Means for Securing the Property therein to the Authors of 1791. Failure to recognise the property
rights of inventors was ‘a violation of the rights of man’. However, it was fundamentaly
contradictory in that its underlying intent was thoroughly instrumentalist. First, right holders did not
have to be inventors; they could aso be importers of foreign inventions. Second, once a patent was
awarded, protected goods had to be manufactured in France. If not, the patent could be forfeited.*

32. But whichever justification is accepted, it is important to understand that IPRs are intended to
solve a particular problem, which is that economically-useful knowledge or culturaly-enriching
works are likely not only to be expensive to produce and market but difficult to control in a
competitive market. Therefore, in the absence of any regulations to prevent free-riding, those capable
of providing such knowledge or works are likely to be discouraged not only from investing in its
production but aso from publicly disclosing it. Thus, intellectual property rights, especialy patents,
are often portrayed by economists as a kind of regulatory response to the failure of the free market to
achieve optimal resource alocation for invention. According to such a perspective, ‘patents are
designed to create a market for knowledge by assigning proprietary rights to innovators which enable
them to overcome the problem of non-excludability while, at the same time, encouraging the
maximum diffusion of knowledge by making it public.®® So by providing temporary legal
monopolies — which may or may not translate into market monopolies — for inventions, patents are
supposed to stimulate greater investment in inventive activity.

33. In many cases, the promise of a period of market exclusivity is very likely to encourage
investment in research and development. But such public goods-based justifications of intellectual
property may not be reliable. Other economists have criticized them for being based on an over-
simplistic assumption that innovations are discrete and independent.® In redlity, they say, innovations
tend to be cumulative and dependent.>® Moreover, reproducing them may depend on tacit knowledge
which cannot easily be documented in written form, such as in a patent specification, and is therefore
available only to the innovator.> Apart from — and partly because of — the fact that intellectual works
are not necessarily public goods, it is extremey difficult to determine an optimal level of protection
for achieving an optima allocation of resources towards inventive activities. The difficulty for policy
makers in designing an optimal system is further compounded by the difficult task of ensuring that
protection is effective but not so strong as to unduly restrict the freedoms of follow-on innovators.
Balancing the interests of present and future creators, users of intellectual property and the public is
not just a matter of economic calculation but is an inherently political exercise.

34. IPRs, then, exist primarily to benefit society. But this does not tell us much about the ends that
IPRs are meant to serve nor how these ends ought to be achieved. In genera terms, IPRs are tools for
economic and cultural development that should contribute to the enrichment of society through (a) the
widest possible availability of goods, services and technologies useful to society and (b) the highest
possible level of economic activity based on the production, circulation and further development of
such goods, services and technologies. These objectives are supposed to be achieved because owners
can seek to exploit their lega rights by turning them into commercial advantages. The possibility of
attaining such advantages, it is believed, encourages innovation and creativity. But after a certain
period of time, these legal rights are extinguished and the now unprotected inventions and works can
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be fredy used by others. Enhancing the society’ s capacity to generate such useful goods, service and
technologies by itself is one means for achieving such ends (and may, it could be argued, be a
sufficient end in itself), but it is not the only means. After all, such goods, services and technologies
could also be imported, and legal incentives could be created for such importation.

35. One of the reasons that IPRs are so controversia is that the IPR incentive — as far as it actually
works — functions by restricting use by others of the protected invention, know-how or cregtive work.
In doing so, owners are able to keep prices higher than they would be if copying were allowable. But
in some cases, innovation is more likely to flourish with the widest possible dissemination of new
goods and services deriving from creative activity and the technica knowledge enabling these to be
created. In fact, technologica capacity-building and cultural development may at certain stages of
nationa development be best achieved by rewarding importers of technologies and literary works or
by requiring foreign technology-holders to transfer their technologies on generous terms rather than
by encouraging domestic innovation by making strong legal rights available to all. Historica evidence
indicates that modern-day devel oped countries sometimes held to this view in the past.

36. In short, IPRs are designed to baance conflicting aims and interests in order to most effectively
achieve certain public policy goas. In practice while the overall goas may not vary al that much, the
strategies to achieve such goas for which the IPRs are designed can differ quite considerably. And
sriking an optimum balance is extremey difficult if maximising the public good is the ultimate
measure of such optimality. IPRs can be overprotective, but they can also be underprotective.

37. The task of designing IPR systems to stimulate the development and dissemination of new

technologies, and in predicting the trajectory of their future development, present a serious challenge
for al policy makers, especially those in devel oping countries.
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CHAPTER1: THE GLOBAL IPR ARCHITECTURE

38. The architecture of the globa IPR regime has become increasingly complex, and includes a
diversity of multilateral agreements, international organizations, regiona conventions and
instruments, and bilatera arrangements. In summary the international law of intellectual property in
its present form consists of three types of agreement. These are multilateral treaties, supranationa
treaties or instruments, and bilateral treaties. Of these, the agreements that affect the greatest number
of countries are the TRIPS Agreement, and the multilateral treaties administered by the World
Intellectua Property Organization (WIPO), a speciaized United Nations agency located in Geneva
One of WIPO's main objectives is ‘to promote the protection of intellectua property throughout the
world through cooperation among States and, where appropriate, in collaboration with any other
international organization’.>*

Multilateral treaties
39. Most of these agreements are administered by the (WIPO), and are of three types:

i. The standard setting treaties, which define agreed basic standards of protection for the
different IPRs, and aso typicdly require national treatment. These include the 1883 Paris
Convention for the Protection of Industrial Property, the 1886 Berne Convention for the
Protection of Literary and Artistic Works, and the 1961 Rome Convention for the Protection
of Performers, Producers of Phonograms and Broadcasting Organizations. Important non-
WIPO treaties of this kind include UNESCO’s 1952 Universa Copyright Convention, the
1961 International Convention for the Protection of New Varieties of Plants (the UPOV>®
Convention), and the World Trade Organization-administered TRIPS Agreement.

ii.  The global protection system treaties, which facilitate filing or registering of IPRs in more
than one country. These include the 1970 Patent Cooperation Treaty, and the 1891 Madrid
Agreement Concerning the International Registration of Marks.

iii.  The classification treaties, which ‘organize information concerning inventions, trademarks
and industrial designs into indexed, manageable structures for easy retrieval’.>® One example
isthe 1971 Strasbourg Agreement Concerning the International Patent Classification.

Supranational (regional) treaties or instruments

40. Examples of these kinds of agreement include the 1973 European Patent Convention, the 1998
European Community Directive on the Legal Protection of Biotechnological Inventions, the 1982
Harare Protocol on Patent and Industrial Designs within the Framework of the African Regiona
Industrial Property Organization, and the 2000 Andean Community Common Regime on Industria
Property. Some of these are components of trade agreements rather than stand-alone instruments e.g.
the North American Free Trade Agreement.

Bilateral agreements

41. Specifically, these include those bilateral agreements that deal with IPRs as perhaps one of
several issues covered. A recent example is the 2000 Free Trade Agreement between the United
States and Jordan, but there are many others (see Chapter 4).

42. While it sounds contradictory to suggest that regional agreements are part of the global
architecture (or for that matter bilateral agreements), such instruments are extremely important. First,
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their membership may be quite large, covering 20 or more countries. Second, it is possible that novel
provisions in such agreements could subsequently be globalized through their incorporation into new
multilateral agreements.>” Third, regiona agreements might stipulate that contracting parties should
accede to certain international conventions. The third point also appliesto bilateral agreements.

Trendsin IPR protection

43. While national IPR regulations (in some countries) have existed for two or more centuries, the
history of intellectual property at the international level realy began in the late nineteenth century
with the formation in the 1880s of unions of mostly European countries for the protection of industria
property and literary and artistic works. Previously the only instruments for international protection
had been based on bilateral commercial agreements involving mostly European countries.®® The
process of expanded international IPR regulation has continued since then to the extent that most
countries of the world are now involved.

44. During recent decades, the evolution of developed country IPR regimes has been characterized by
three phenomena:

1. Thewidening of protectable subject matter

The parameters of protectable subject matter have been widened, and there has been a tendency to
reduce or eiminate exceptions. Examples include the extension of copyright and patent protection to
computer programs, the application of patent protection to cover business methods, life-forms, cell
lines and DNA sequences, and the removal of exclusions on product patents for drugs.

2. Thecreation of new rights

Examples of new systems of rights created during the twentieth century include plant breeders’ rights,
rights to layout-designs of integrated circuits, and rights related to copyright such as performers
rights.

3. The progressive standardization of the basic features of IPRs

For instance, patent regulations increasingly provide 20-year protection terms, require prior art
searches and examinations for novelty, inventive step or non-obviousness, and industria application;
assign rights to the first applicant rather than the first inventor®®; and provide protection for inventions
in al industries and fields of technology.

45, These developmentsin IPR law, all of which began in Europe or North America, are spreading to
the rest of the world, and at an accelerating pace. Consequently, national IPR regimes throughout the
world are becoming increasingly held to harmonized minimum standards of protection, which,
however, remain a long way from uniform law. Prior to the TRIPS Agreement, the main IPR
conventions played the biggest role in the world wide adoption of national IPR systems sharing
common standards, while gtill alowing these systems to vary widely.*® For example, during the 1960s
and 70s aone, 33 developing countries joined the Paris Convention, and 25 joined the Berne
Convention.

46. It should not be assumed, though, that the developments referred to above were introduced
gradually over time even in the developed world. In fact, many of the examples given above were
introduced into national IPR regimes quite recently. For example, until the 1960s severa West
European countries (e.g. France, Belgium and Italy) still granted patents on the basis of registration.®*
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Moreover, the bar to patentability of pharmaceutical products in several developed countries was
lifted only in the 1960s or 70s.°* And other important expansions in protectable subject matter are
even more recent (e.g. the patenting of animals and DNA sequences, and the sui generis protection of
integrated circuit layout-designs). And at the same time, a few developing countries moved in the
reverse direction. For example, in the late 1960s and early 1970s Brazil and India passed laws to
exclude pharmaceuticals as such from patentability (as well as processes to manufacture them in
Brazil’s case).

47. One could argue — as many do — that these trends are necessary responses to technological
change. While there is probably much truth in this, there is no reason to suppose that the appropriate
response should always be to strengthen existing rights, reduce or eliminate exceptions, or to create
new ones. Such approaches may indeed be necessary in certain cases where the IPR systems available
are inappropriate for new types of creative work® or become inadequate for protecting existing types
because, for example, new technologies make mass-copying easier. In other cases, weakening rights
might be a more appropriate response to some instances of technological change. For example, in
some industries there may be afall in the average life-cycles of new products, and in others, average
research and development costs for an industry might decline.®* And it is possible that overprotection
might stifle innovation. More fundamentally — and this will be eaborated upon below — it is far from
self-evident that the existence of strong IPR protection is a precondition for the transformation of
developing country economies into developed ones.

The emergence of TRIPS

Box 1: The Punta del Este Declaration — provisions
48. Many developing countries have on IPRs
been ambivalent if not hostile to
TRIPS from the  beginning.

Nonetheless, in 1986 developing

D. Subjects for Negotiations

country members of the Generd
Agreement on Tariffs and Trade
(GATT) agreed to adopt the Punta
dd Este Declaration, which
committed GATT parties to ‘clarify
GATT provisions relating to IPRs
and counterfeit goods, and to
‘develop a multilateral framework of
principles, rules and disciplines
dedling with internationa trade in
counterfeit goods (see Box 1). By
1989, these limited aspirations had
expanded quite considerably as
developing countries dropped their
earlier resistance to a substantive
agreement on IPRs that would form a
package of agreement covering
various trade issues such as
agriculture, textiles and services.

49. On the face of it, thisis puzzling

Trade-related aspects of intellectual property rights,
including trade in counterfeit goods

In order to reduce the distortions and impediments to
international trade, and taking into account the need to
promote effective and adequate protection of
intellectual property rights, and to ensure that measures
and procedures to enforce intellectua property rights do
not themselves become barriers to legitimate trade, the
negotiations shall aim to clarify GATT provisions and
elaborate as appropriate new rules and disciplines.
Negotiations shal am to develop a multilatera
framework of principles, rules and disciplines dealing
with internationa trade in counterfeit goods, taking into
account work aready underway in GATT.

These negotiations shal be without prejudice to other
complementary initiatives that may be taken in the
World Intellectua Property Organization and elsewhere
to deal with these matters.

especially when we consider that a significant number of relatively industriadized developing
countries had reformed their IP systems a decade earlier in order to facilitate imitation by their
domestic firms.®> Why did developing countries, many of which seem to be as dubious today as they
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were in 1986 about the trade-relatedness of IPRs, agree to abide by such a comprehensive agreement
setting high minimum standards of protection and enforcement?

50. One view is that developing countries freely agreed to an instrument on intellectual property
rights in the Uruguay Round, were very much involved in the development of the text, and achieved a
compromise document that furthers developed and developing country interests. Therefore, it is
unreasonable for these countries to seek to re-open negotiations on TRIPS to lower its standards of
protection on the grounds that the agreement is inherently unfair.

51. But there are other ways to interpret the behaviour of developing countries. Another view is that
they were willing to accept the whole WTO ‘package’ out of aconviction that the benefits of the other
Uruguay Round agreements would outweigh the economic and social costs of TRIPS. In short, TRIPS
was a loss but the WTO package of agreements was a net gain. Y et another view is that developing
countries considered TRIPS and the WTO package as a whole to be less than satisfactory. But they
felt they had little choice since the carrot of improved access to developed country markets was
irresistible, and the stick of strengthened trade barriers and even unilateral sanctions expected to result
from a refusal to raise IPR standards was to be avoided at all costs. The establishment of the WTO
was especialy welcome because of the expectation that it would insulate them from the aggressive
unilateralism being adopted by some developed countries. The latter views tend to emphasize the
important role of pro-IPR business associations and lobby groups as well as the power of certain
developed countries to threaten and punish recalcitrant developing countries for being uncooperative
on intellectual property rulemaking and enforcement.

52. Box 2 presents two different ways to explain the diplomacy that led to the agreement between
developed and devel oping countries to enter into negotiations on IPRs at the GATT.

Box 2: TRIPS and developing countries: coercion or contract?

According to one scholar, Peter Gerhart®, there are two possible ways of accounting for the
agreement between the United States and the developing countries to cooperate on the issue of
intellectual property rights a the GATT when the latter countries saw no initial need to resolve
the issue.

The ‘coercion story’ in the words of Gerhart ‘portrays the United States as systematically
threatening to close its borders to countries that would not agree to minimum intellectual property
standards'. In other words it was the prospect of continued access to the U.S. market that led
developing countries to agree to TRIPS rather than the conviction that adopting new standards of
IPR protection would benefit their economies.

The ‘ contract story’ ‘emphasizes that the United States, Europe, and Japan ‘bought’ TRIPS not by
agreeing to keep their markets open (which is the dynamic behind the coercion story) but by
agreeing to liberalize their markets further’. So devel oping countries accepted TRIPS in exchange
for promises ‘to reduce barriers to trade in agricultural and textile goods, and to limit the future
use of unilateral threats by the industrial countries .’

Gerhart concludes that the truth probably lies somewhere in between a combination of these two
stories.
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‘Trade-related’ intellectual property rights: from WIPO to GATT

53. Thefirst attempt to frame IPRs as atrade-rel ated i ssue was made by a group of trademark-holding
firms organized as the Anti-Counterfeiting Coalition, which unsuccessfully Iabbied for the inclusion
of an anti-counterfeiting code in the 1973-79 GATT Tokyo Round.®® Nonetheless, this initiative
attracted the interest of the United States and the European Community in drafting such acode and in
gaining support for doing this from afew other countries.*®

54. Following the lead set by the U.S. trademark industries, the copyright, patent and semiconductor
industries also decided during the early 1980s to frame the relative (and sometimes absolute) lack of
effective IPR protection in overseas markets as a trade-related issue and a problem for the U.S.
economy that the government ought to respond to. So by the time the contracting parties of the GATT
met in Punta del Este to launch another trade round, U.S. corporations had forged a broad cross-
sectoral aliance and devel oped a coordinated strategy.

55. For those seeking high standards of 1PR protection and enforcement throughout the world by way
of the GATT, the strategy had three advantages.

56. Firgt, if successful the strategy would globalize these standards much more rapidly than could be
achieved through the WIPO-administered conventions. This is first because it alowed for the
possibility of including al the main IPRs in a single agreement (which could aso incorporate by
reference provisions of the mgjor WIPO conventions), and secondly because once it was agreed that
the Uruguay Round agreements had to be accepted as a package (i.e. a“‘single undertaking’), countries
could not opt out of any one of them and be amember of the new World Trade Organization.

57. Second, the GATT aready had a dispute settlement mechanism.”® WIPO has no enforcement or
dispute settlement mechanisms except through the treaties that it administers, and these treaties do not
provide much recourse for countries concerned about the non-compliance of other parties.

58. Third, the broad agenda of the Uruguay Round provided opportunities for linkage-bargain
diplomacy that WIPO, with its exclusive focus on IPRs, did not allow. Hard bargaining by the U.S,,
Europe and Japan on IPRs could thus be linked to concessions in such areas as textiles and
agriculture, where exporting countries in the developing world were eager to achieve favourable
agreements.”

59. The reason why the United States was predisposed to identifying the interests of these groups
with the national interest is closely linked to afeeling of declinism experienced by the political elites
during the 1980s. In large part this was due to increasing competition in various high-technology
sectors from other countries, especially Japan, that the U.S. had hitherto dominated, and
manufacturing generally from low-wage rapidly industrialising economies like South Korea, Taiwan
and China. These countries’ enhanced competitiveness was perceived largely to be due to blatant and
widespread intellectual property ‘piracy’, and to their unfair trade, investment and industrial policies
(including intellectual property and technology licensing regulations). The U.S. was especialy
concerned about these countries trade and industry policies. These allegedly protected domestic
markets for local firms, while helping these countries to export their goods in massive quantities to the
U.S. and consequently to enjoy sizeable trade surpluses.

60. In this context it should be borne in mind that words like ‘piracy’, ‘counterfeiting’ and ‘free-
riding’ are subject to misuse (see Box 3).

61. The support of European and Japanese business was necessary for any proposa on IPRs at Punta
del Este to succeed. Consequently, United States business interests under the umbrella of the
Intellectud Property Committee (IPC) forged an aliance with their European and Japanese
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counterparts: the Union of Industrial and Employers Confederations of Europe (UNICE) and
Keidanren.

62. Even so, developing country governments are not aone in being dissatisfied with TRIPS. Many
transnational corporations are unhappy about the concessions to developing countries such as the
transition periods, and the compromises between the U.S. and Europe which resulted in text that inter
alia permitted exclusions on the patenting of plants and animals. And many developed countries
consider that TRIPS needs to be revised so that it better accommodates technological advances that
took place during the 1990s.

63. For those interested in reading more about the TRIPS Agreement, Annex | provides details of
some of the comprehensive and most current published works.

What is TRIPSfor?

64. While the original purpose of an agreement on IPRs a the Uruguay Round was to prevent the
trade in ‘counterfeit goods’ (see Box 3 for a clarification of this term), the resulting agreement turned
out to be much more ambitious than this® (see Annex |l for key issues and salient features of the
Agreement). Since it is very difficult to judge the success of the agreement or evaluate its future
prospects without a clear idea of its objectives, this section of the chapter seeks to identify the official
goals of the TRIPS Agreement.

Box 3: Copying | PR-protected goods and service: fair following or freeriding?”
TRIPS provides the following definitions of counterfeit trademark goods and pirated copyright goods’:

‘counterfeit trademark goods shall mean any goods, including packaging, bearing without authorization a
trademark which is identical to the trademark vaidly registered in respect of such goods, or which cannot be
distinguished in its essential aspects from such a trademark, and which thereby infringes the rights of the
owner of the trademark in question under the law of the country of importation;

‘pirated copyright goods shall mean any goods which are copies made without the consent of the right
holder or person duly authorized by the right holder in the country of production and which are made
directly or indirectly from an article where the making of that copy would have constituted an infringement
of acopyright or arelated right under the law of the country of importation.

‘Counterfeiting’ and ‘piracy’ are normally considered to be both morally wrong and illegal. Yet in countries
where products do not have IPR protection, either because such protection has not been applied for or
because it is unavailable anyway, the production and domestic circulation of such goods by others do not
constitute IPR infringements. Therefore if counterfeiting and piracy are illegal by definition, these words do
not apply to such acts.

The task then for those seeking to reduce opportunities for free-riding by eradicating the copying of
valuable products and marks is threefold: first, to ensure that legal means are available so that as much
copying as possible can be classed asillegal counterfeiting or piracy; second, to bind as many countries as
possible to the legal obligation to provide such means; and third, to make these laws enforceable.

Those seeking to ensure that terms like counterfeiting and piracy are construed and applied more narrowly
are likely to argue that a vital stage in the process of becoming innovative is to be good at copying, and that
this was well-known to developed countries when they were industrialising. Free-riding, therefore, is not
alwayswrong.

It is worth clarifying that copying is not necessarily the same as slavish duplication of other people’'s
creative achievements, and may even be creative in itself. Copying can include such imitative behaviour as
producing ‘knockoffs or clones, design copies, creative adaptations, technological leapfrogging, and
adaptation to another industry’.”® There are likely to be many opportunities for such activities even in
countries where TRIPS-compatible IPR systems are in force.
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65. The preamble affirms the desire of member states ‘to tak[€] into account the need to promote
effective and adequate protection of intellectual property rights’, while ‘recognizing the underlying
public policy objectives of national systems for the protection of intellectual property, including
developmental and technologica objectives'. There is little doubt that ‘ effective’ implies enforceable.
But whether IPR protection is ‘adequate’ depends largely on what the systems of rights are supposed
to achieve.

66. Dealing with counterfeiting is clearly considered as important. Its main importance liesin the fact
that the trade in counterfeit goods is what makes intellectual property most clearly trade-related. The
preambl e indicates that members recognise ‘the need for a multilateral framework of principles, rules
and disciplines dealing with international tradein counterfeit goods'.

67. And yet, the objectives as stated in Article 7 make no reference to the eradication of
counterfeiting. Rather, TRIPS is explicitly aimed at promoting public policy objectives, the nature of
such objectives presumably being left to national governments, though technological development is
given priority.

68. Article 7 states that ‘ the protection and enforcement of intellectual property right should':
»  contribute to the promotion of technological innovation; and

» tothetransfer and dissemination of technology

and be:

» tothe mutua advantage of producers and users of technological knowledge;

* inamanner conducive to socia and economic welfare

» toabaance of rights and obligations

69. BEvidently, TRIPS is not only supposed to establish effective legal remedies to prevent
unauthorized copying, but aso to stimulate technological advancement. TRIPS thus appears to give
greater priority to economic development than to the eradication of the trade in counterfeit goods,
which was the original idea of having such an agreement. Moreover, a baance needs to be struck so
that the interests of the public, the producers, and of the users of technological knowledge are all
promoted and in ways that enhance social and economic welfare.

70. In addition, Article 8.1 dlows member states implementing their IPR regulations to ‘adopt
measures necessary to protect human health and nutrition, and to promote the public interest in sectors
of vital importance to their socio-economic and technological development’. These measures are not
obligatory but, again, they highlight the socio-economic welfare implications of |PRs. On the other
hand, the proviso that such measures be consistent with the provisions of TRIPS appears to narrow
their possible scope quite considerably.

National treatment and most-favoured-nation

71. By virtue of Article 3, members accept the principle of nationa treatment, i.e. that each country
must treat nationals of other members at least aswell asit treats its own nationals. In other words, IPR
protection and enforcement must be non-discriminatory as to the nationality of rights holders. This
principleisin fact well established in international law, dating back to the nineteenth century.”

72. National treatment should be contrasted with the principle of reciprocity, according to which
rights or concessions are available only to foreigners from countries that provide the same rights or
concessions. Foreigners from other countries are unable to avail themselves of protection according to
this principle. The United States applied the principle of reciprocity rather than nationa treatment
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when it enacted its 1984 Semiconductor Chip Protection Act, as did the European Union with its 1996
Directive on the Legal Protection of Databases.”” Application of the reciprocity principle to IPR
regulation is clearly contrary to the TRIPS Agreement.

73. Article 4 upholds the principle of most-favoured-nation. This means that any concession granted
by one member to another must be accorded to all other members ‘immediately and unconditionally’.
So if country A agrees to take special measures to prevent the copying of the products of a company
from country B, but turns a blind eye when the company is from country C, D or E, such
inconsistency of treatment will violate this principle. Although this principle of international law dates
back in history” TRIPS isthe first multilateral |PR treaty that refersto it.

Enforcement of intellectual property rights

74. TRIPS places much emphasis on enforcement. With respect to the general enforcement
obligations, procedures must be available that ‘ permit effective action against any act of infringement
of IPRS.” They must be fair, equitable and not unnecessarily complicated, costly or time-
consuming.®

75. Members are not required to put in place ajudicia system for enforcing |PRs separate from that
for the enforcement of law in general.®* Moreover, TRIPS creates no obligation to shift resources
away from the enforcement of law in genera towards the enforcement of IPRs. Nonetheless,
resource-poor countries may face a difficult dilemma when determining how to allocate the scarce
resources they have.

76. The judicia authorities must be granted the power to require infringers to pay damages adequate
to compensate the right holder for the injury suffered due to the infringement.?? Members are required
to provide for criminal procedures and penalties ‘at least in cases of wilful trademark counterfeiting or
copyright piracy on a commercia scale’.® Remedies may include imprisonment and/or monetary
fines. Such remedies may aso be applied in other cases of IPR infringement if done ‘wilfully and on a

commercial scale' .

Trangitional arrangements

77. The developing countries and the former centrally-planned socialist states were allowed a period
of five years from the date of entry into force of the WTO Agreement to apply the full provisions of
TRIPS i.e. 1 January 2000. But developing country members that are required to extend patent
protection to areas of technology not hitherto covered in their laws are permitted to delay such
extension until 1 January 2005. The least-developed countries are alowed until 1 January 2006 to
apply TRIPS in full. However, all countries must have applied Articles 3 (Nationa Treatment), 4
(Most-Favoured-Nation Treatment) and 5 (Multilateral Agreements on Acquisition or Maintenance of
Protection) within one year of the entry into force of the WTO Agreement. Countries that have joined
the WTO since then are required also to comply with these deadlines.
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Table 2: Main dates in the application of the TRIPS Agreement

Final Act of the results of the Uruguay Round 14.04.1994

Entry into force of the WTO Agreement 01.01.1995

Specid arrangements for pharmaceutical s and agricultura chemical products not
protected in amember country as of the date of entry into force of the
Agreement (Art.70.8-9)
a) Maeansfor filing applications 01.01.1995
b) Criteriafor patentability (to be applied as of the time that the patent 01.01.1995
protection has become available in the country in question)

¢) Exclusive marketing rightsfor five years (to be applied once all 01.01.1995
conditions of Article 70.9 are met

Entry into force of TRIPS Agreement (Art.65.1) 01.01.1996
Nationd treatment principles applicable to all countries 01.01.1996
Most-favoured-nation treatment applicableto al countries (Art.4) 01.01.1996
Review of issue of patentability of plants and animals other than micro- 01.01.1999
organisms (Art.27.3(b))
Transitiona arrangement for developing countries (Art. 65.2) 01.01.2000

Transitiona arrangement for economiesin transition, but only if conditionsof | 01.01.2000
article 65.3 are met

Review and amendment by Council of TRIPS Agreement (Art.71.1) 2000Y Y

Transitional arrangement for developing countries concerning product patent | 01.01.2005
protection — to technologies not previously protected by product patents (Art.
65.4)

Transitiona arrangements for least devel oped countries (Art. 66.1) 01.01.2006

Source: UNCTAD 1996:35

Institutional arrangements: final provisions

78. Article 68 (Council for Trade-Related Aspects of Intellectua Property Rights) sets out the role of
the WTO Council for TRIPS. The Council isresponsible for:

» monitoring the operation of TRIPS, and in particular members' compliance;

« affording members the opportunity to consult on mattersrelating to trade-related IPRS;

» assisting membersin the context of dispute settlement procedures; and

» carrying out other duties assigned to it by the members.

79. The Council is scheduled to review the implementation of TRIPS at two-year intervals from the
expiration of the transitiona period referred to in Article 65.2 (i.e. 1 January 2000).%* Article 71.1
sates in addition that ‘the Council may aso undertake reviews in the light of any relevant new
devel opments which might warrant modification or amendment of this Agreement’.
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PART TWO:
Intellectual Property And Sustainable Development

CHAPTERI11: IPRSAND ECONOMIC, SOCIAL AND CULTURAL DEVELOPMENT: MAJOR
ISSUES INVOLVED

Introduction

80. Intellectual property rights have implications for sustainable development in many different ways.
This chapter explores a number of public policy fields that are likely to be affected by IPRs either
negatively or positively, presents and analyses the various arguments put forward, and identifies the
key issuesinvolved.

Health, food, agriculture and education

81. For dl people, good hedlth, an adequately nutritious diet throughout their lives, and access to
education are absolutely essentia for an acceptable quality of life. In addition, people need to earn a
living. In many developing countries the mgjority of the population lives on the land, cultivating food
and other crops for both subsistence and exchange. This part of the chapter deals with the relationship
between IPRs and these essential e ements of human welfare.

Public Health

82. Patents are extremely important for pharmaceutical companies. Monopoly protection of a
commercially successful drug can provide huge returns that more than make up for the required
investment in discovery and development. Severa surveys indicate that pharmaceuticals is one of the
few industrial sectorsin which patents are effective means to capture returns from R&D.%

83. But in the last few years, earlier controversies about the relationship between patents and the
prices of essential drugs and their availability have been revived, both in developing and devel oped
countries, and these have become especialy heated.®® In particular, a number of governments and
health and development non-governmental organizations (NGOs) have condemned pharmaceutical
companies for taking advantage of their patent monopoliesin two ways. First, by charging high prices
for treatments for diseases that heavily affect poor people that are unable to afford them. Second, by
putting pressure on developing country governments to prevent the loca manufacture or importation
of cheaper copied versions of the drugs produced in countries where either they cannot be patented or
where the patents are not respected.

84. Many of these issues have been brought to the fore by the current HIV/AIDS pandemic. Thisis
now one of the most serious public health crises afflicting developing countries, especialy in Africa
Millions of infected Africans are destined to die in the next few years unless they can be treated with
anti-retroviral drugs. Yet Oxfam reports that a tiny proportion of HIV/AIDS sufferers receives these
treatments.?’

85. High prices for AIDS drugs are not the only factor limiting patients’ access to them. Poor people
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often live far away from clinics and hospitals. Also, many countries are short of medical practitioners
trained to prescribe anti-AIDS drugs to patients in the appropriate combinations and dosages.
Nonetheless, high prices obviously have a profound impact on the ability of poor people to acquire
them. And, at least in principle, patent monopolies can place the companies holding them in a strong
position to set prices at high levels.

86. One widely-suggested solution is either for aloca firm to be alowed to copy the patent ‘recipe’,
or for the government to import cheaper copied drugs. Such competition would lead to price
reductions. But the research-based pharmaceutical corporations oppose this on the grounds that it
conflicts with the TRIPS Agreement, and is unfair since it enables generic companiesto ‘free-ride’ on
their expensive research and development. The corporations are also concerned that if such copying is
allowed, these counterfeit drugs will be exported to developed country markets where corporations
make most of their profits. And they point out that 95 per cent of drugs on the World Hedalth
Organization essentia drugs list can be legally copied either because the patents have expired or
because they had never been patented. Critics counter that the welfare implications of having 5
percent of these drugs on-patent is gill extremely serious, and that the WHO's list does not include
every drug that could reasonably be classed as ‘essential’ anyway.

87. Admittedly TRIPS provides a safeguard in that use of a patent’s subject matter without the patent
holder's authorization in exchange for royaties (often referred to as compulsory licensing) is
permitted even without prior negotiation ‘in the case of a national emergency or other circumstances
of extreme urgency or in cases of public non-commercia use'. And TRIPS also specifies that this
must be * predominantly for the supply of the domestic market’.

88. However, compulsory licensing in genera is not necessarily a panacea. It may take along time to
conclude negotiations between the patent owner and the licensee, the patent specification may not
provide sufficient information to copy the drug, many countries may lack chemists who can do the
copying, and licensees may not necessarily be able to profitably sell the drug at a much lower price
than that of the patent-holding firm. Moreover, the corporations generally dislike such measures.

89. As an dternative some have offered voluntarily to sell their drugs at heavily reduced prices in
some markets. For example, Merck has offered to sdl its anti-AIDS drugs at non-profit making
prices®®, and Bristol-Myers Squibb at below cost. According to critics, though, while thisis a positive
development, many such revised price offers are still no lower than they would be if copying were
permitted. Some corporations, though, have gone further by donating drugs. For example, Boehringer
Ingelheim has offered to donate one of its drugs free of charge for five years to developing country
mother-to-child AIDS transmission prevention programmes.

90. The corporations have been pressuring governments not to import drugs from countries producing
generic versions. Recently, a South African association of multinational pharmaceutical corporations
initiated legal proceedings against the national government on the grounds that legidation the
government is trying to pass would permit parallel importing of generic versions of patented drugs.
They consider this to be a breach of the TRIPS Agreement. But the case was dropped owing to the
negative publicity.

91. While relaxing the international patent rules that restrict the manufacture and sale of generic
versons of patented drugs is one possible way of increasing their availability, other options exist to
widen access to treatments for diseases that affect the poor. These include not only the price cuts and
donations some companies are aready offering, but aso tax incentives to encourage research on
diseases that most serioudy affect poor people, and a global fund to pay for such research, or to
purchase essentia drugs and supply them for free or at heavily-discounted prices.
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92. While this is an issue that arouses strong emotions, governments, corporations, United Nations
agencies and NGOs appear, at least in their public statements, to be committed to finding mutually-
agreeable solutions. One possible solution is to set prices for drugs in developing countries that are
more sensitive to widely varying abilities to pay for them. At the same time, however, pharmaceutical
companies have made clear that they will not be willing to give up certain privileges without afight.
And they continue to warn that anything that significantly undermines the current globa patent
regime risks reducing commercial investment in drugs research on diseases affecting the poor to
levels even lower than they are at present.

93. Apart from this controversy, it isimportant to be aware that pharmaceutical companies often use
patents and also trademarks in attempts to restrict competition in some cases beyond the 20-year
patent duration. ‘Evergreening’ refers to the use of IPRs in order to extend the monopoly or at least
the market dominance of adrug beyond the life of the origina patent protecting it. For example, firms
might seek to obtain patents on new delivery methods for the drug, on reduced dosage regimens, or on
new versions of the active compound or combinations that are more effective or that produce fewer
side-effects than the original substance. Another possibility for those drugs that are metabolized by
the body and thereby transformed into another substance that directly causes the therapeutic effect, is
to patent aso this latter chemical.® It is true that companies other than the owner of the patent
protecting the origina substance may also seek to acquire such patents. But in many cases these firms
will prefer to license their patents to the first company, since the latter already enjoys the monopoly
position and is therefore better placed to make commercial use of them.

94. Companies also use trademark law to extend their market power beyond the patented drug's
expiry date.®* **Patented drugs are usually marketed under their brand name rather than the generic
name. Since generic producers cannot use this name, it is often very difficult for them to promote their
aternative product effectively. Therefore, physicians may continue to prescribe the branded product
even if it is more expensive than the generic version. In fact, in many countries physicians may not
even know that alternatives exist.

95. It is important in this context to point out that the global market for pharmaceuticals is
increasingly competitive. The quantity of new chemica entities has declined in recent years” and
many of the drugs entering the market are similar to existing onesin terms of their chemical structures
and therapeutic effects. These are often referred to as ‘me-too drugs'. There has been a marked trend
towards consolidation in the industry driven by a large number of patent expiries relating to very
profitable drugs coupled with the lack of new drugs coming on the market to replace them. Clearly,
evergreening hasitslimits as a business strategy.

96. Findly, it should be understood that even without patentsit would still be difficult for many poor
people to acquire cures for the illnesses that disproportionately afflict them. 80 percent of the
population of the developing world cannot afford to buy pharmaceuticals. Even in India, where
pharmaceutical products cannot be patented (and will not have to until 2005), and with alarge generic
drug sector that has alot of expertise in medicinal chemistry, the figure is only 10 percent lower than
the developing country average.™® With respect to diseases that still do not have effective remedies (or
for which the existing remedies are losing their effectiveness), the problem is that only 4.3 percent of
pharmaceutical R&D expenditure is targeted at the health problems that mainly concern low and
middle income countries.** Most companies consider it unfeasible to spend large sums on developing
remedies for poor people. In consequence many people in developing countries continue to rely
mainly or exclusively on traditional remedies such as herbal formulations.
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Agricultural development and food security

97. One of the biggest issues raised by current debates on IPRs — particularly in the context of their
impact on developing countries — is the consequences that |egislation protecting such rights may have
for food security. The term ‘food security’ here applies to more than just ensuring that an adequate
amount of food is cultivated or avail able through the market. It also embraces the question of whether
people can afford to buy enough food to satisfy their basic nutritional requirements. If not — as is
frequently the case throughout the developing world — one can argue that food security is missing.

98. What is the connection with 1PRs? In the developed world, plant breeders have generally sought
IPR protection for new plants — including new foodstuffs — through the system known as plant
breeders’ rights (PBRs). The point at issue is whether the international acceptance of common
standards of PBRs through the International Convention for the Protection of New Varieties of Plants,
commonly known as the UPOV Convention®, initially developed to meet the conditions in the
advanced industrialized countries (see Box 4), may have the effect of undermining the food security
of communities in developing countries. Some NGOs argue that they may do this, first by
encouraging the cultivation of a narrow range of geneticaly-uniform crops including non-food cash
crops, with the possible consegquences that people’ s diets will become nutritionally poorer and crops
will be more vulnerable to outbreaks of devastating diseases; and secondly, by limiting the freedom of
farmers to acquire seeds they wish to plant without payment to breeders, and thereby impoverishing
them further.

99. Before going further, it is necessary to explain about the UPOV Convention, which is
administered by an intergovernmental organization closely linked to WIPQO, the International Union
for the Protection of New Varieties of Plants (UPOV).

100. Tobedigible for protection, the plant variety must be novd, distinct, stable, and uniform (in
UPQV 1991) or homogeneous (in UPOV 1978). To be novel, the variety must not have been offered
for sale or marketed, with the agreement of the breeder or his successor in title, in the source country,
or for longer than a limited number of years in any other country. To be distinct, the variety must be
distinguishable by one or more characteristics from any other variety whose existence is a matter of
common knowledge. To be considered as stable, the variety must remain true to its description after
repeated reproduction or propagation.

101. UPOV 1978 defines the scope of protection as the breeder’s right to authorize the following
acts: ‘the production for purposes of commercial marketing; the offering for sale; and the marketing
of the reproductive or vegetative propagating material, as such, of the variety’.*® Thereis no reference
in the 1978 version to the right of farmers to re-sow seed harvested from protected varieties for their
own use (often referred to as ‘farmers privilege'). The Convention establishes minimum standards
such that the breeder’s prior authorization is required for at least the three acts mentioned above.
Thus, countries that are members of the 1978 Convention are free to eliminate farmers' privilege.
Even so, most of them uphold it by default if not explicitly. UPOV 1991 extends protection from at
least 15 years to a minimum of 20 years and from the propagating part of the variety (the seed) to the
whole plant. The later version is silent on the matter of double (i.e. both patent and PBR) protection
whereas the earlier verson stated that ‘member states may not protect varieties by both patent and
gpecid rights'. Even so, many countries expressy forbid the patenting of plant varieties, including most
European countries.

102. The right of breeders both to use protected varieties as an initid source of veriation for the

creation of new varieties and to market these varieties without authorization from the origina breeder
(the ‘breeders exemption’) is upheld in both versions. One differenceis that the 1991 version states that

NOT FOR CITATION — CORRECTIONS AND COMMENTS ARE SOUGHT 27



Intellectual Property Rights and Devel opment - Policy Discussion Paper UNCTAD/ICTSD

if anew variety is deemed to be essentially derived from a protected variety, the owner of the protected
variety enjoysthe samerights over the essentialy derived variety asif the two varieties areidentical.

Box 4: The UPOV Convention: a brief history

UPOV provides a framework for IPR protection of plant varieties. The existence of the UPOV
Convention can be attributed largely to two organizations: the International Association for the
Protection of Industria Property (AIPPI) and the International Association of Plant Breeders
(ASSINSEL). Both organizations shared the strategic view that the complex and uncertain
situation in Europe needed to be dealt with at the international level.

Delegates at the 1952 AIPPI Congress agreed that plant varieties should be protected. But there
was no consensus as to the means. While some national delegations proposed the use of patents,
others preferred a sui generis system. This lack of agreement may have been due to concerns from
patent lawyers that accommodating plant varieties would stretch basic patent law concepts like
inventiveness and disclosure to the point of undermining the whole system.”’

Plant breeders responded by shifting forum from AIPPI to their own association, ASSINSEL.* At
its 1956 Congress, ASSINSEL decided to abandon the patent route, called for an internationa
conference to consider the possibility of developing an international instrument for protecting
plant varieties, and requested the French government to organize it.* In the event, the
International Conference for the Protection of New Varieties of Plants, comprising delegations
from most West European countries, met during the period 1957 and 1961 to negotiate what
became the UPOV Convention.

The Convention was signed in Paris in 1961 and entered into force in 1968. It was revised in
1972, 1978 and 1991. The 1978 Act entered into force in 1981, and the 1991 Act in 1998. The
convention established the International Union for the Protection of New Varieties of Plants,
which is based in Geneva. As of 6 August 2001, there were 49 states parties, of which 21 were
developing countries or economies in transition. Until recently, the overwhelming majority of
UPOV members were in developed countries. This seems to reflect the fact that in many developing
countries, especidly in Africa, private sector involvement in plant breeding and seed supply is quite
limited. Moreover, in many of these countries traditional communities are responsible for much of
the plant breeding and seed digtribution, as they have been for centuries. Consequently, until
recently there would have been few domestic beneficiaries of a PBR system, especidly if state
involvement in breeding was aso quite limited. However, as recent membership figures show, the
interest of developing countries in joining UPOV has increased tremendously, mostly because of
Article 27.3 (b) of TRIPS (see sub-section below on biotechnology).

103.  With respect to farmers' privilege, the 1991 version is more specific. Whereas the scope of the
breeder’s right includes production or reproduction and conditioning for the purpose of propagation’®,
governments can use their discretion in deciding whether to uphold the farmers' privilege. According to
Article 15 the breeder’ s right in relation to a variety may be restricted ‘in order to permit farmers to use
for propagating purposes, on their own holdings, the product of the harvest which they have obtained by

planting ... the protected variety...".

104. The Table below compares UPOV 1978, 1991, and patents to clarify their similarities and
differences.
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Table 3: Comparison of main provisions of UPOV 1978/1991 and patent |aw

Provisions UPQV 1978 UPOV 1991 Patent law under TRIPS
Protection Plant varieties of Plant varieties of all Inventions
coverage nationaly defined species | generaand species
Requirements Novety Novety Novelty
Digtinctness Digtinctness Inventive step (or
nonobviousness)
Homogeneity Uniformity Industria application
Stability Stability Enabling disclosure
Variety denomination Variety denomination
Protection term Min. 15 years Min. 20 years Min. 20 years fromfiling
Protection scope | Minimum scope: Minimum scope: In respect of the product:
Producing for purposesof | Producing, conditioning, Making, using, offering for
commercia marketing, offering for sale, selling or | sde, sdling, or importing.
offering for sdle and other marketing,
marketing of propagating | exporting, importing, In respect of a process:
material of the variety. stocking for above Using the process; doing
purposes of propagating any of the above-mentioned
materid of the variety. actsin respect of a product
obtained directly by means
Plus, someactsinrelation | of the process.
to harvested materid if
obtained through an
unauthorized use of
propagating material and
if the breeder hashad no
reasonable opportunity to
exercisehisright in
relation to the propagating
material.
Breeders Y es. However, hybrids Y es. However, hybrids No
exemption (and like varieties) cannot | (and like varieties) cannot
be exploited without be exploited without
permission from holder of | permission from holder of
rightsin the protected rightsin the protected
inbred line(s). inbred line(s).
Plus, essentially derived
varieties cannot be
exploited in certain
circumstances without
permission of holder of
rightsin the protected
initial variety.
Farmers In prectice: Yes Up to nationa laws No
privilege
Prohibition of Any species eligible for No Up to nationd laws
double protection | PBR cannot be patented

Based upon Wijk et al. 1993 with modifications suggested by Heitz (pers. comm. 1998), and first published in

Dutfield (2000).
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105. PBRsarejustified on the basis that they encourage investment in plant breeding, the argument
being that without legal protection there would be little incentive to breed new open-pollinated
varigties (OPVs) of plants, especially crops such as wheat and rice that usualy self-pollinate, and
therefore remain geneticaly homogeneous through several generation. This is because breeders
cannot otherwise legally prevent farmers and rival companies from selling second generation seed.

106. Thereislittle dispute that in Europe and North America, the introduction of PBRs has led to
increased private investment in plant breeding, and to the production of more varieties of food crops.
In practice, however, breeders have shown the greatest interest in crops (such as maize) that are
relatively easy to hybridize, rather than in OPVs that can be protected by PBRs.'®* This is because,
although the first generation of hybrid seed is extremely productive, such ‘hybrid vigour’ does not
extend to harvested seed. Asaresult, farmers need to buy fresh seed for each planting season.

107.  One consequence of TRIPS is that WTO member countries — including developing countries
— must provide IPR protection for plant varieties, either in the form of patents, or through a ‘sui
generis (i.e. of its own kind) system. In principle, the sui generis provision alows countries to
develop their own system for protecting plants. In practice, the UPOV Convention is likely to be the
most widely used model, as it is the only plant variety protection system that exists in internationa
IPR law.

108. But concern has been raised that the UPOV system was drawn up mainly by European
countries, and is designed to accommodate the specific characteristics of the capital-intensive large-
scale commercial agricultura systems that generaly prevail in that continent. As a result, it is often
argued, the system is unsuitable for most developing countries.’® Among such groups, the current
system of PR protection for plants has raised concerns over itsimpact on food security in three aress.

109. (a) UPOV and research priorities. Thefirst of these isthat PBRs generally do not encourage
breeding related to minor crops with small markets. This is because the returns on their research
investment will be quite small. Rather, they encourage breeding targeted a major crops with
significant commercia potential. Moreover, protected varieties of plants may not even be food crops.
In Kenya, for example, about half the protected new varieties are foreign-bred roses cultivated for
export (see Box 5).

110.  Infact, many resource-poor farmers cultivate minor food crops that enable them to meet the
nutritional needs of rura communities much better than if mgor crops such as whest, rice and maize
alone are cultivated. In the hills and valleys of Nepal, for example, villages may grow more than 150
crop species and plant varieties.'®®

111.  Itispossible, then, that PBRs may become responsible for atrend whereby traditional diverse
agro-ecosystems, containing a wide range of traditional crop varieties, are replaced with monocultures
of single agrochemical-dependent varieties, with the result that the range of nutritious foods available
in loca markets becomes narrower. Admittedly this trend is a global phenomenon whose beginning
predates the introduction of PBRs. Nevertheless it is one that the existence and increasingly
widespread use of PBRs hasindirectly encouraged.

112.  (b) UPQV, genetic uniformity and vulnerability to crop disease. The second issue concerning
food security is the danger introduced by the fact that the UPOV PBR rules require individua plant
varieties to be genetically uniform. The mass-cultivation of uniform varieties based on a narrow range
of breeding material can result in outbreaks of devastating diseases. This happened with the potato
crop in Ireland in the 1840s, and the United States in the 1960s and 1970s with wheat and maize
respectively.'®
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Box 5: IsUPQV beneficial for developing countries? the case of Kenya

When Kenya's Seeds and Plant Varieties Act entered into force in 1975, it became one of the first
developing countries to provide plant breeders rights in national legislation. The act, which is
largely modelled on the UPOV Convention (and on the counterpart UK legislation'®), required
protected varieties to be sufficiently distinguishable; sufficiently varietal pure; sufficiently
uniform or homogenous; and stable in their essentia characteristics. In addition to these
requirements, ‘the agro-ecologica vaue [of the variety] must surpass, in one or more
characteristics, that of existing varieties according to results obtained in officia tests.’

However, the PBR section of the act could not be implemented until the 1990s when the Seeds
and Plant Varieties (Plant Breeders Rights) Regulations were passed (in 1994), and the Plant
Breeders Rights Office was established (in March 1997).

According to the Registrar of the Plant Breeders' Rights Office, Evans Sikinyi'®, most of the 200
plus applications have so far come from foreigners'”’, and these are mostly for horticultural
varieties with roses congtituting about half the total. The public sector, which produces most new
varieties in Kenya, has shown little interest in seeking protection. While new firms are starting up,
given the amount of time it takes to breed new varieties'®, it is likely to be severa more years
until any increased private sector breeding activity is reflected in a rise in the number of
applications.

But when it comes to research priorities, one of the (two) PBRO staff members warns that: ‘ PBR
introduction is likely to weaken research on crop varieties that are less economic such as
traditiona food crops ... The main threat lies in the anticipated displacement of some of the food
security crops for cash crop/high value crops. The anticipated shift of research prioritieswill bring
a problem in technology development and transfer for resolving food shortage problems and
hence may destabilize food security.’ *°

It may be that the most useful role the PBR system can play is to encourage the transfer of
foreign-bred varieties to Kenya. Thisis necessary for those products heavily dependent on foreign
breeding material and which are cultivated largely for export. Perhaps the most important of these
are cut flowers.™°

113.  Again, it is often pointed out that many such disease outbreaks predated the introduction of
PBRs to the affected countries. Despite this, critics argue that PBRSs encourage the genetic uniformity
that can potentialy increase the dangers of such outbreaks occurring.

114. (c)UPOV and the interests of poor farmers. The third issue is that in most developing
countries, a large proportion of the population depends on agriculture for employment and income.
Many of these farmers are small-holders for whom seed saving, across-the-fence exchange and
replanting are common practices. This is especiadly in countries — such as many of those in Africa—
where neither the public or private sectors play a significant role in producing or distributing seed.
Although the UPOV system dlows on-farm replanting, its rules restrict farmers freedom to buy seed
from sources other than the origina breeders.

115.  Seed companies argue in response that farmers do not have to purchase PBR-protected seed

just because it is available. They point out that the farmers are free to continue cultivating non PBR-
protected seed — including traditional local varieties — if they so wish. Therefore their basic freedoms
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are unaffected by PBRs. While thisis likely to be true, folk varieties are often disparaged and may be
excluded from government-approved seed lists.**

116.  Wherever the truth lies, the ‘sui generis' clause in TRIPS does give governments a certain
amount of freedom to tailor their PBR systems to address such concerns. Thus while, as we saw
earlier, an increasing number of developing countries are joining UPOV, some countries are devising
aternative PBR systems that aim in part to strengthen food security. They do this, for example, by
allowing farmers to acquire PBR-protected seed from any source and requiring protected varieties to
display qualitiesthat are genuinely superior to existing varieties.

117.  The Indian parliament has recently passed legidation that would maintain the freedom to
save, sell and exchange al produce of a protected variety (Box 6), and the Organization of African
Unity has developed amodel law for the consideration of member governments, known as the African
Model Legidation for the Protection of the Rights of Local Communities, Farmers and Breeders, and
for the Regulaion of Access to Biologica Resources (Box 7). In both cases, a least as much
importance is attached to the interests of farmers as to those of breeders. However, while many
developing countries are exploring the possibility of developing their own PBR systems, the number
of such countries joining UPQV is also increasing, due in part to obligations undertaken in bilateral
free trade agreements with the United States and the European Union (see below).

Box 6: Thelndian Protection of Plant Varietiesand Farmers Rights Act

In response to TRIPS, the Indian government chose the sui generis option by drafting the
Protection of Plant Varieties and Farmers Rights Bill, which was recently passed by
parliament. The main objectives are: (i) to stimulate investments for research and devel opment
both in the public and the private sectors for the development of new plant varieties by
ensuring appropriate returns on such investments; (ii) to facilitate the growth of the seed
industry in the country through domestic and foreign investment which will ensure the
availability of high quality seeds and planting material to Indian farmers; and (iii) to recognise
the role of farmers as cultivators and conservors [sic] and the contribution of traditional, rura
and tribal communities to the country’s agrobiodiversity by rewarding them for their
contribution through benefit sharing and protecting the traditional rights of farmers.

While sharing similarities with UPOV 1978, additional provisions are included to protect the
interests of public sector breeding institutions and the farmers. For example, the bill upholds
‘the right of a farmer to save, use, exchange, share or sell his farm produce of a [protected]
variety’ except ‘in case where the sale is for the purpose of reproduction under a commercial
marketing arrangement’.

The bill appears to reflect a genuine attempt to implement TRIPS in a way that supports the
specific socio-economic interests of al the various producer groups in India, from private
sector seed companies to public corporations and research ingtitutions, and resource poor
farmers.
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Box 7: The African Model Legidation for the Protection of the Rights of Local
Communities, Farmers and Breeders, and for the Regulation of Access to Biological
Resour ces

In March 1998, the Scientific, Technical and Research Commission of the Organization of
African Unity (OAU/STRC) task force on community rights and access to biological resources
met to develop a Draft Model Legidation on Community Rights and Access to Biologica
Resources as a basis for national legisation and an Africawide convention. In June that year,
governmenta delegates at the OAU Ministerial Meeting in Ouagadougou agreed to recommend
that member governments inter alia: give due attention as a matter of priority to the need for
regulating access to biologica resources, community knowledge and technologies and their
implication for intellectual property rights as entrenched in the international trade regime of the
TRIPS Agreement.

The draft was further developed and expanded by experts from East and Southern African
countries meeting in June 1999 in Lusaka, Zambia. Seeking to implement in an appropriate way
for the African continent CBD Articles 8(j), 15(1) and 15(2), the FAO International Undertaking
on Plant Genetic Resources, and the TRIPS requirement that plant varieties be protected under an
IPR system, the result was a much more substantial document titled the African Model
Legidation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for
the Regulation of Accessto Biological Resources.

The Model’s main aim is to ensure the conservation, evaluation and sustainable use of biological
resources, including agricultural genetic resources, and knowledge and technologies in order to
maintain and improve their diversity as a means of sustaining the life support systems. But there
are 11 specific obligationsin total which cover recognition of the rights of local communities and
breeders, regulation of access to biological resources and community knowledge and
technologies, promotion of benefit sharing mechanisms, and various others relating to
participation, community rights, capacity-building, conservation and sustainable use of plant
genetic resources, agricultural sustainability, and food security.

The African Model Legidlation is particularly ambitiousin its treatment of traditional knowledge,
innovations, practices and technologies. It adopts two terms. community rights and Farmers
Rights. Community rights include the rights of communities (a) to their knowledge, innovations,
practices and technologies, as well as to collectively benefit from their utilisation, and to use them
in the conservation and sustainable use of biodiversity, and (b) to exercise their collective rights
as legitimate custodians and users of their biologica resources, and to collectively benefit from
their use. The State recognises and protects these rights as they are enshrined and protected under
the norms, practices and customary law of the concerned local and indigenous communities.
According to Article 26, Farmers' Rights include the right to: (&) the protection of their traditiona
knowledge relevant to plant and animal genetic resources; (b) obtain an equitable share of benefits
arising from the use of plant and anima genetic resources; (c) participate in making decisions,
including at the national level, on matters related to the conservation and sustainable use of plant
and anima genetic resources; (d) save, use, exchange and sdll farm-saved seed/propagating materia
of farmers varieties; (€) use a new breeders variety protected under this law to develop farmers
varieties, including material obtained from genebanks or plant genetic resource centres; and (f)
collectively save, use, multiply and process farm-saved seed of protected varieties.
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118.  For the many developing countries that are food exporters, food security is not the only issue.
They are aso likely to consider it desirable to increase their foreign exchange receipts from such
commerce. Geographical indications may provide support for such an aspiration, at least for certain
products.

119.  According to TRIPS, WTO Members are required to ‘provide the legd means for interested
parties to prevent: (a) the use of any meansin the designation or presentation of a good that indicates or
suggests that the good in question originates in a geographica area other than the true place of originin
a manner which mideads the public as to the geographica origin of the good; [and] (b) any use which
congtitutes an act of unfair competition ...’

120. To some experts, the geographical indications section of TRIPS can potentialy provide gains
for developing countries. Indeed, geographica indications seem especialy appropriate for the produce
of small-scae producers and cultivators. This is because when countries adopt such an IPR, they
implicitly accept ‘the underlying philosophy of the distinctiveness of local and regional products’, and
also that ‘globalization of ... artisanally-based principles inherent to geographical indications
‘counters the standardization of products which is normally considered the outcome of the
internationaization of the agro-food industries [and] assists small family firms to resist the

industrialization and corporatization of production’ .**2

121.  For several developing countries, then, geographical indications could provide some solid
gains and have real potential in terms of developing and exploiting lucrative markets for natura
products including those manufactured by resource-poor farming communities. But they are useless
without good standards of quality control and marketing, and up-to-date information on markets
including foreign ones. At present the potential of geographical indications for developing countriesis
specul ative because this type of I1PR has hardly been used outside Europe.

122.  Itisinteresting to consider whether this type of IPR or trademarks could be used to protect a
product from the Pecific known as kava (Box 8).

Education

123.  Oneway that copyright law seeks to strike a balance between the rights of the owners and the
public interest is to alow — within certain limits — unauthorized copying of protected works for
educational or other non-commercia purposes. Thisis called fair use or fair dealing. However, there
are concerns that as part of the tendency towards strengthened copyright protection, fair use will be
one of the casudlties. Either it will be restricted further or it might even be eiminated altogether.
Information technology provides both opportunities and threats for the copyright industries that
include the publishing industry, which is a key supplier of educationa content. It sometimes appears,
though, that these industries would prefer to emphasize the threats when lobbying governments to
reform the law to accommodate technologica changes.

124.  As for developing countries whose public education systems are dependent upon foreign
publications, price is obviously a very important determinant of access. And academic journals such
as the many titles published by the large transnational publishing houses tend to be very expensive.
While private schools and colleges may be able to afford imported copyright-protected texts and
distribute them to all the students, the public education system may not. There educators may be
tempted to encourage or turn a blind eye to the copying of such texts by students, schools and
colleges. This creates a difficult dilemma for developing countries: should they clamp down on
copyright infringers but alow textbook prices to be prohibitively high for most students and
educational institutions? Or should they allow copying with impunity but risk being threatened with
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trade sanctions by the governments of the copyright-owning publishing companies?

125.  The Berne Convention for the Protection of Literary and Artistic Works offers some support
for developing countries in this regard. The 1971 Paris Act of the Convention contains an Appendix
which provides — subject to just compensation to the right owner — ‘for the possibility of granting non-
exclusive and non-transferable compulsory licensing in respect of (i) trandation for the purpose of
teaching, scholarship or research, and (ii) reproduction for use in connection with systematic
instructiona activities, of works protected under the Convention’.**® However, this option has only
rarely been used."*

Box 8: Could kava be protected as a geographical indication?'*

Kava, or Piper methysticum, is a shrub that is cultivated widely throughout the islands of the South
Pecific, providing cash income to small farmers. Numerous cultivars of kava exist. Most of the
kava produced is consumed domestically, but increasing amounts are aso sent overseas for
burgeoning herbal medicine markets. Kava is the fifth fastest growing herbal product in the U.S.
mass market, with growth during the year up to July 1998 of 473%."® As a result of increased
foreign demand, market prices for raw and processed kava have increased dramatically.

Current prices for kava destined for North American and European markets are reportedly in the
neighbourhood of US$ 5-10/pound, or $11-22/kg. **" A typical price for a kava product in the U.S.
retail market, in contrast, is $12-20 for a bottle with a total stated kava content of 60 grams.
Clearly, there is room for kava producers to capture additional value through processing of the
commodity into end use products, which would be a logical accompaniment to labelling of
consumer products indicating geographical origin.

Kava appears a strong candidate for geographical indications such as appellations of origin. The
four key elements needed for appellations of origin appear to be present: distinctive varieties
(nearly 120); variation in yield of dry matter and kavalactones; different production methods (such
as organic and multi-cropping); and processing methods (e.g. sun-drying). **® However, to establish
abasis for a geographical indication, there must be a showing of distinctive qualities of kava grown
by traditional methodsin traditional growing aress.

At a regional Kava Symposium held in Fiji in October 1998, participants felt that the first step
towards developing geographic indications to ‘protect’ their kava resource is accurate
characterisation of existing germplasm. Once these steps have been undertaken, the ‘Origina
Vanuatu Kava could be defined as including morphotypes ‘X', chemotypes ‘y’, and genotypes ‘z’.
The *Original Fijian Kava could be defined on similar criteria. All of these kava types taken
together could be denominated as the ‘ Original Pacific Kava.’ A catalogue might be published to
describe the existing 120 distinct varieties. The Kava Forum Secretariat is continuing to explore
such an approach, taking into account systems such as the AOC employed in France, or the system
used to distinguish between California, Korean, and Chinese ginseng. **°

Certification marks, collective marks and geographica indications al have the potential to
encourage sustainable use, by increasing benefits captured at a local level and rewarding wise
management. Perhagps most important, the cooperative development of such marks enables
producers to establish shared standards for sustainable management, and to monitor and enforce
compliance with those standards. This is an essential step in avoiding destructive competition in
which producers harvest resources as cheaply and quickly as possible to maximise short-term
profits a the expense of the long-term sustainability of their resources.
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Innovation and industrial devel opment

126. There is a close relationship between economic prosperity and high levels of innovation. A
major challenge facing developing countries is to develop and produce high-value goods and services
while increasing employment possibilities for the poor. At present many of them are locked into a
situation where they produce and export low-val ue commodities and industrial products and very little
ese

127.  Innovation is essential for countries seeking to produce high value-added manufactured goods
and commodities rather than low-value raw materials. Innovation connotes newness but it is possible
to argue that an innovation for one company or national economy may not necessarily be innovative
to another. Thus, ‘innovation” may be defined as ‘the process by which firms master and implement
the design and production of goods and services that are new to them, irrespective of whether or not
they are new to their competitors — domestic or foreign’.'®® Although this definition blurrs the
distinction between innovation and imitation, it does at least make clear that promoting innovation in
developing countries also means facilitating the acquisition, dissemination, and (where necessary)
adaptation of knowledge and technologies from elsewhere.

128.  Whileit is the private sector that will be most involved in external trade, governments have a
vita role to play in capacity building and in creating a conducive institutional/regulatory environment
to promote innovation from basic research to commercialization. According to UNCTAD™: ‘today
more than ever before, it is recognized that the production and distribution of generic knowledge, be it
in the form of basic science or basic genera training, is a responsibility of governments. The
incentives for the private sector are not strong enough to guarantee an adequate level of investments
in these.’

129.  Governments and the private sector need to cooperate in order to promote, diffuse and exploit
technological advancement for the benefit of the national economy. An important task for
policymakers isto determine the rolesin the national system of innovation of the main actors, who are
likely to be firms, government ministries, universities, and public research ingtitutes.

130. This part of the chapter considers the IPR-related aspects of two technological fields with
considerable strategic and economic importance in today’ s global economy, and for which 1PRs play
an especialy important part: biotechnology and ICT.

Biotechnology

Biotechnology and the genomics revolution

131.  According to a report by the United States Office of Technology Assessment (1989):
‘biotechnology, broadly defined, includes any technique that uses living organisms (or parts of
organisms) to make or modify products, to improve plants or animals, or to develop micro-organisms
for specific uses.’

132.  This definition is rather broad and would embrace what some experts refer to as the first,
second and third generation biotechnologies. The first generation includes traditiona technologies
like beer brewing and bread making, and the second begins with the microbiologica applications
developed by Louis Pasteur culminating in the mass production through fermentation of the
antibiotics. Tissue culture and plant breeding aso fall within this *generation’. The third generation
biotechnologies or ‘the new biotechnologies include recombinant DNA (genetic engineering),
monoclonal antibodies, and genomics. Of these, genomics may well have the greatest commercid
potential.
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133. The genomics revolution has so far spawned four types of business. These are: (a) the
technology providers who manufacture the DNA sequencing machines; (b) the information providers,
who do the actua sequencing; (c) the research firms, which consist mainly of the so-called dedicated
biotechnology firms (DBFs) that generally do the upstream research but not the downstream product
development; and (d) the biopharmaceutical firms, which consist of both the larger DBFs and the
pharmaceutical and life-science corporations. For business types (a) and (b) genomics has perhaps
more to do with information technology than biotechnology. For types (c) and (d), genomics
including functional genomics, proteomics and pharmacogenomics are among the most essentia
informational and analytical platforms for modern biotechnology of the present and near future.

134. As with other science-based sectors, the road leading from basic research to product
development is long, winding, and has many branches, some of which may be short cuts but are
mostly dead ends. It is also very expensive to use especialy as journey’s end approaches. And the
companies best equipped to carry a product to the end of the road are not necessarily the most
competent to start the journey.

135.  Thissituation provides both obstacles and opportunities for business. For new start-up firmsit
is hugely difficult for them to transform themselves into biopharmaceutical corporations. The
opportunities lie in the fact that as the big firms concentrate on their core competences they outsource
more and more tasks that may be essential elements of the R& D process. Therefore niches are created
that new small and medium-sized science-based firms can occupy profitably. As the cost of gene
sequencing falls, it is likely that barriers to entry will fall as well. Therefore, we can expect some
highly specialized small genomics firms to spring up in the coming years, many from universities, and
not just in developed countries.

136.  Arguably, DNA patents encourage such a diversification of business activity by stimulating
the foundation of small but highly-innovative firms and then by helping them to survive and remain
independent. it has always been crucial to have access to large amounts of investment capital just to
stay in business. Patent portfolios are the main magnet for outside investors — which aso include
larger science-based firms — and the larger the portfolio, the greater the interest from investors. In
common with other industries, patents also become aform of currency in inter-firm transactions:. ‘few
products can be developed, tested, approved by regulatory agencies, and on the markets in time to
generate enough cash to save most biotechnology companies. For many companies, the patent
becomes the product — the product that can be dangled before the investment community for more
funds, or the product that can literally be sold to other companies . Research decisions in many
companies can depend as much, if not more, on the advice of patent lawyers as the opinions of the
scientists. Naturally, companies have a strong interest in securing patents that encompass the broadest
possible scope and whose claims are drawn in ways that seek to anticipate future scientific
developments.

137.  But from the view of the public interest, there is a danger in the increasing dis-integration of
the genomics innovation chain. For new DBFs that provide genetic information to the drug
development firms, what they sell are to them final products but to their customers further down the
chain are mere research tools. In order to protect these ‘ products — and to secure funding to produce
further ones — the DBFs have a strong incentive to privatize their information through IPRs. But since
the devel opment of future commercial products such as therapeutic proteins or genetic diagnostic tests
often requires the use of multiple gene fragments, an increasing number of which are being patented,
companies intending to devel op such products will need to acquire licences from other patent holders.
In doing so, they will incur large (and possibly prohibitive) transaction costs. To return to the road
metaphor, the danger is that more and more tollgates will be installed making the journey ever more
expensive and excluding more and more potential travellers. So not only is the product development
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race becoming arelay race with more and more runners, but each runner is being forced to pay for the
privilege of recelving the baton from the previous runner. The question is, will this dow down
innovation and lead to fewer products on the market than would otherwise be available? And if so,
how should the regulation of innovation through intellectual property protection be recontoured in
response?

138. To date most of the basic research in biotechnology and genomics have been financed and
conducted by governments, universities and private foundations. But private sector investment has
increased in recent years. The United States pioneered commercial biotechnology. There are various
reasons for this but two important ones are the considerable amount of related basic research that had
aready been conducted by the universities and government agencies, and the large quantities of
venture capital funds made available partly by the late 1970s deregulation of pension funds.

139.  U.S. government funding for biomedical research especialy from the 1970s was on a huge
scale. In addition, start-up firms in the 1970s and early 1980s were frequently successful at attracting
venture capital and then securing further investment through public offerings. After this period many
DBFs found it harder to attract further investment, and few of them succeeded in generating enough
new products to join the ranks of the pharmaceutical giants. However, while a number of DBFs were
taken over by their larger rivals, most have been able to avoid this fate. They have done this by
entering into strategic aliances with other DBFs and the bigger longer-established firms, and forming
extensive networks of DBFs, large firms, and government and university research ingitutions.
Patenting has undoubtedly helped DBFs to maintain their independence.

140.  Such networks exist aso in Europe and Japan, though the role of DBFs tends to be less
important. It is worth noting that such networks are not necessarily confined within nationa
boundaries. Japanese and European firms often |ook to collaborate with U.S. firms.

141.  Whilethe U.S. system has been relatively effective at turning new discoveries made by public
sector and university researchers into commercial products, Europe and Japan have been less
successful in putting together the downstream linkages from fundraising for basic research al the way
to commercialization. However, since the 1980s the European Community countries and Japan have
been preoccupied with catching up with the US. Both the European Commission and the member
governments have sought to stimulate biotechnology R&D through industrial policy and more
business-friendly product and IPR regulation.

Biotechnology and devel oping countries

142.  Developing countries vary considerably according to the capacity of their research institutions
and businesses to generate biotechnologica inventions. M.R. Bhagavan of the Swedish Internationa
Development Cooperation Agency™® divides developing countries according to their science and
technology (S&T) capacities. Thus, these countries are members either of the ‘strong’, ‘medium’ or
‘weak’ South. The Strong South includes such countries as Brazil, China, India and Mexico, which
are moving into high-technology fields such as the third-generation biotechnologies. The Medium
South includes Indonesia, Malaysia and Argentina, while the Weak South consists of most other
countries which are as technologicaly dependent on the developed countries as they were before
decol oni zation.

143.  Several developing countries, including India, China, Brazil and Cuba, have adopted third
generation biotechnologies. India is perhaps the most advanced developing country in terms of
scientific capabilities, including the life sciences. However, the overwhelming bulk of biotechnology
applications even in these countries are of the earlier generations such as fermentation and tissue
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culture. While health biotechnology is more important than agro-biotechnology in the United States
and Europe, agro-biotechnology has been prioritized by many devel oping country governments. This
is largely due to the dependence of most emerging national economies on the viability of agricultura
sectors for food security and employment, and in many cases, foreign exchange and political stability.

144.  Given the likelihood that sequencing and analysing human, animal, plant and microbia
genomes are starting to take less and less time and money, one can anticipate a lowering of barriersto
entry. In fact, such barriers could become less financial than regulatory. This increases the possibility
that a small number of ‘elite developing countries like India, China and Brazil will become sources
of innovations in this field in the coming years. It is perfectly feasible, then, to envisage atime in the
near future when a developing country like India will not just be a recipient of gene technologies and
products but will be a provider to globa markets aswell.

145. It is frequently argued that biotechnology has nothing to offer developing countries. This
view tends to be founded upon three convictions: first, that transnational corporations are aggressively
promoting inappropriate and potentialy dangerous genetic modification technologies in countries
where biosafety regulations either do not exist or cannot easily be enforced; second, that traditional
natural products like cocoa and vanilla, upon which some countries are heavily dependent, may be
displaced by laboratory-produced substitutes; and third that because genetically-modified (GM) crops
are bad for developing countries, then so is biotechnology.*

146.  Supporters of biotechnology are likely to counter that whether or not transnationa life-
science corporations are guilty and to what extent, and whatever the merits or demerits of GM crops,
these are not reasons for developing countries to reject all biotechnology. Moreover, most second and
third generation biotechnologies are not capital intensive compared to most other advanced
technological fields."” Therefore, entry barriers need not be prohibitively high, athough success
would probably still depend on there being adequate capacities in al the related disciplinary fields
including fermentation science and chemical engineering, and a conducive institutiona
environment.'?

Intellectua property rights

147. It is only after a country has a critical mass of trained life-science technicians that
inventorship in the life sciences can take place on any scale, and only once this stage has been reached
can a patent system be of benefit to a country by rewarding and encouraging further invention. While
afew developing countries may perhaps be reaching this critical mass, domestic research ingtitutions
and businesses in developing countries are unlikely to be heavy users of patent systems at least in the
short term.

148.  But thetruth of this proposition provides no definitive answer to the question of whether these
countries should offer broad and strong patent protection in the field of biotechnology or to take a
TRIPS de minimis approach that excludes plants and animals, defines ‘ micro-organism’ narrowly, and
opts for a sui generis aternative to patents for plant varieties. Most likely, the latter approach would
be preferable for most if not al developing countries. But if biotechnologica inventions are well
protected, developing countries could benefit even if there are few if any domestic patents applicants.
This would depend on whether foreign firms are encouraged to transfer technologies to those
countries or to establish R& D facilities there. At this stage we simply cannot be sure that strong IPR
protection will make this happen. One complicating factor is that such business decisions depend on a
range of factors of which intellectual property is one among several.

149. Developing countries need first to determine to what extent and how they wish to harness
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biotechnology for their economic development and then to design an IPR regime that supports the
objectives they decide to pursue. The TRIPS Agreement gives them quite alot of choice in terms of
how they prefer to define a patentable invention in the context of biotechnology. Since discussing the
first task is beyond the scope of this paper, this section discusses how TRIPS deas with the IPR
protection of biotechnological inventions and how the relevant provisions may be interpreted.

150. TRIPS makes no reference at al to biotechnology, but the section of the Agreement dealing
with IPR protection of life-forms is Article 27.3(b), which alows members to exclude from
patentability ‘plants and animals other than micro-organisms, and essentialy biological processes for
the production of plants or animals other than non-biological and microbiological processes. However,
Members shall provide for the protection of plant varieties either by patents or by an effective sui
generis system or by any combination thereof.’

151. This means that with respect to products, plants and animas may be excluded from
patentability. As regards processes, essentially biological processes for the production of plants or
animals may also be excluded. But patents must be available for micro-organisms as products and for
non-biological and microbiological processes for producing plants or animals. Patent protection need
not be available for plant varieties but an effective IPR system is still obligatory. This may be an
UPOQV-type plant variety right system, an alternative system yet to be devised, or some combination
of systems. Drawing distinctions between micro- and macro- biological processes is by no means
easy, especidly in the biotechnology age. Therefore, different jurisdictions are likely to draw the line
in different places according to how these terms are understood in specific cases.'?’

152. Much of the language is difficult and open to conflicting interpretations. For example, it
remains an open question whether an application relating to a genetically-engineered plant would
necessarily include plant varieties within its scope or not. This is important because in some
jurisdictions, plants can be patented but plant varieties cannot. In others neither can but there may be a
separate IPR system exclusively for plant varieties.

153.  Since the language follows quite closely that of the European Patent Convention, it may be
useful to see how the European Patent Office (EPO), which alows plants to be patented but not plant
varieties, has addressed this complex issue. In 1995, the Technical Board of Appea of the EPO™®
determined that a claim for plant cells contained in a plant is unpatentable since it does not exclude
plant varieties from its scope. Thisimplied that transgenic plants per se were unpatentable because of
the plant variety exclusion. But in December 1999, the Enlarged Board of Appea of the EPO declared
that ‘a claim wherein specific plant varieties are not individualy claimed is not excluded from
patentability under Article 53(b), even though it may embrace plant varieties’, but that ‘ plant varieties
containing genes introduced into an ancestral plant by recombinant gene technology are excluded
from patentability’ ."* Of course, other WTO Members do not have to follow thisinterpretation.

154. Even words like ‘micro-organisms’ can be interpreted differently from one legal jurisdiction
to another. According to the EPO, for example, ‘micro-organism’ ‘includes not only bacteria and
yeasts, but aso fungi, agae, protozoa and human, animal and plant cells, i.e. al generally unicellular
organisms with dimensions beneath the limits of vision which can be propagated and manipulated in a
laboratory. Plasmids and viruses are also considered to fall under this definition.” ** This seems rather
over-expansive sinceit isnot at al obvious that asingle cell from amulti-cellular organismisitself an
organism even if it has been cultured in a laboratory. There is no reason why developing countries
should not define the term in anarrower senseif they should consider it advantageous to do so.

155. TRIPS makes no reference to genes or DNA sequences. Therefore, WTO Members are
presumably not required to alow these to be patented. However, if we accept that DNA is not ‘life
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but merely a chemical, then one could make the following interpretation in favour of complementary
DNA (cDNA) patenting. Thisis that cDNA segquences are produced in the laboratory and differ from
their naturally-occurring counterparts in that certain sections of the molecule are ‘edited out’;
therefore, as with any other synthetic chemical, they should be patentable provided that they fulfil the
criteria of novelty, inventive step and industria applicability.

156.  Alternatively, one can reasonably be sceptical that the deletion of ‘junk DNA’ is inventive
enough to deserve the reward of a patent, in that a claimed cDNA molecule is likely to be obvious to
somebody ‘skilled in the art’” who knew the sequence of its naturally-occurring equivalent. This is
because techniques for isolating and purifying DNA segquences are well-known and no longer require
agreat deal of skill to use. But what if nobody knew about the naturally-occurring equivalent? Such a
clam should still arguably fail for the lack of an inventive step on the basis of the techniques
employed being routine. Nonetheless, severa countries do allow ‘purified and ‘isolated DNA
sequences to be patented as long as a credible useis disclosed.

157. It has aso been argued that allowing patents on genes and gene fragments is inadvisable
because, for the reasons given earlier, it islikely to raise the cost of doing research. Objectionsto such
patents have also been raised on mora or religious grounds, as have patents on plants, animals and
other life-forms.***

158.  Such objections notwithstanding, the extent of patenting relating to DNA has increased
tremendously in the last two decades. According to Giles Stokes of Derwent Information, ‘[DNA]
sequences first began appearing in patentsin 1980, just 16 sequences all year. By 1990 that figure had
risen to over 6,000 sequences. Throughout the 1990s the growth in the patenting of sequences
expanded exponentially, and this looks set to continue. In 2000 over 355,000 sequences were
published in patents, a 5000 percent increase over 1990 '+

Information and communication technologies (ICT)

159.  Electronic information-processing and communication is the other technological field in
which tremendous advances have been achieved in avery short time. Like biotechnology, information
technology has multiple industrial applications. The main sources of innovation in ICT are the
software, hardware, semiconductor and telecommunications industries.

160.  But other types of business are involved in the ICT sector that have an interest in intellectua
property regulation including those that do not innovate in this particular field. For example, the
copyright industries have benefited tremendoudy from ICT, by cutting the cost of doing business and
increasing the availability of their products to the public.

161.  Onthe Internet such businesses can be divided into:

*  The World Wide Web browsers. This sector is essentially a duopoly, since virtually al computers
use either Microsoft’s Internet Explorer or Netscape' s Navigator or Communicator.

* The Internet service providers (ISPs), which enable users to access the Internet. These include
companies like AmericaOn Line (AOL), Compuserve, and tel ecommunications compani es.

* The content providers which make information and creative works available on the Internet.
These include publishing and media companies, non-profit organizations, universities and
individuals.

» The content creators. These include authors and entertainment companies. Sometimes these are
also providers.
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» E-commerce businesses. These include dedicated e-commerce firms (e.g. Amazon.com) and those
using e-commerce in addition to more conventional means of selling goods and services to the
public. These businesses have increased their presence in recent years.

162.  Content providerstend to take a hard line on intellectual property rights, favouring protection
as grong as, if not stronger than, the levels of copyright protection available to businesses operating in
the more conventional environments such as print. Creators often take a similar position, but not all of
them. For example, academics are likely to be more interested in circulating their work as widely as
possible than in IPRs.

163.  On the other hand, 1SPs generally have little reason to favour strong copyright protection of
Internet content, especially given the possibility of finding themselves held liable for the copyright
infringements of their users. But this situation may change if other ISPs follow the example of one of
the biggest, America On Line, which owns Netscape and has recently merged with Time Warner to
form AOL Time Warner. This new corporation is therefore not just an ISP but also a large-scale
provider and creator of content.

ICT and developing countries

164. Stated baldly, very little innovation in the field of ICT takes place in most developing
countries. Therefore, many such countries may be more concerned with access than with the
promotion of innovation. In this context it is important to be aware that in several ICT-related
businesses such as software, hardware, semiconductors and telecommunications, and Internet service
providers, the markets tend to be highly concentrated. This has not been the case so far with Internet
content, but this situation may begin to change. Therefore innovative dart-up firms based in
developing countries may find it difficult to grow. And while software and hardware products are
often manufactured in developing as well as developed countries, the companies that design and sell
the products capture most of the value by far. Few such companies exist in the developing world.

Intellectual property rights

165.  Whilethereis nothing new in patenting telecommunications technologies or copyrighting books
and motion pictures, the ICT revolution has pushed the boundaries of the IPR system in a number of
different ways. Thus, software programs are copyrightable. Though it can be argued that computer
programs are in essence a long sequence of binary-coded ingtructions to a computer, copyright law
nowadays treats them asif they are literary works.

166. In the United States, programs are now patentable. There are two types of software-relaed
intellectua product that may be regarded as an invention in some jurisdictions. ‘@) computer programs
that produce a technical effect within the computer or on other hardware components; and b) computer
programs that produce technical effects different from those described in (&), entailing changes in the
state of physical matter such as effects on equipment applied to aspecific industrial task.’*® Inthe U.S. it
is possible to obtain patents for both types. In Europe, programs are not patentable officidly, athough
patents on type (b) inventions have been granted.

167.  The semiconductor manufacturers came up with a different approach to the software industry.
They deemed existing IPRs to be unsuitable for the protection of their chip designs and successfully
lobbied for a sui generis system, first in the United States and now globally through the TRIPS
Agreement. The U.S. legidation, passed in 1984, is known as the Semiconductor Chip Protection Act
(SCPA). To a large extent, the SCPA provided the model for the 1989 WIPO Treaty on Intellectual
Property in Respect of Integrated Circuits (Washington Treaty). The agreed text of the Treaty was a
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disappointment for the main semiconductor-producing countries. So while it was incorporated by
referenceinto TRIPS, modifications were made that strengthened the rights provided.

168. Asfor digital information, views on the applicability of IPRs vary from the opinion of those
who believe that |PRs are completely inappropriate, to others who hold that IPRs have evolved over
time and that it is nothing new for them to accommodate new technologies even while there may be
problems at first. Among the former are those who believe that ‘information wants to be free’ **, and
that attempting to use them only holds up technological development while intruding on freedom of
expression. Many, if not most, others hold to a view somewhere in between.'*

169. It isimportant to bear in mind that software and database producers use copyright law not
only to protect expressions but also to block access to information. For example, software devel opers
tend to copyright the source code of their programs so that it cannot be publicly disclosed. Additiona
protection is secured through trade secrecy and restrictive licenses.

170.  Developing countries are required under TRIPS to protect software under copyright law and
semiconductor designs under the sui generis system in accordance with Articles 35-37. However, they
do not have to alow the patenting of programs, although they may be required to do so under the
terms of bilateral free trade agreements, such as the one between the United States and Jordan.

Technology transfer and foreign direct investment

171.  According to Pedro Roffe of UNCTAD formal private-sector’®® technology transfer ‘is a
commercial operation that takes place through firm-to-firm arrangements and involves flows of
knowledge, be they embodied in goods (as in the sale of machinery and equipment) or in the form of
ideas, technical information and skills (through licensing, franchising or distribution agreements).
Technology transfer can take place at arm’ s length, as in the case of the export of capital equipment or
of licensing agreements between unaffiliated firms, or it can be internalized through the transfer of
new production techniques within atransnational corporation, between affiliate firms.’ **’

172.  There are several formalized means of transferring technologies, which include foreign direct
investment (FDI), joint ventures, wholly owned subsidiaries, licensng, technical-service
arrangements, joint R&D arrangements, training, information exchanges, sales contracts, and
management contracts. Of these FDI in some form or another accounts for over 60 percent of
technology transfer flows to devel oping countries.™*®

173.  The relationship between levels of IPR protection and the volume and direction of inward
technology flows is highly complex and is likely to involve a great many factors whose relative
importance will vary widely from one country to another. Theoretically, it seems logical to assume
that IPR availability would be a prerequisite for the internationa transfer of new technologies, at least
those that can easily be copied. One would expect companies to be reluctant to lose control over
technologies that may have cost them millions of dollars to develop in countries where domestic firms
can adopt the technologies and produce goods that will compete with those of the technology
owners.™* Accordingly, the only way that companies would feel encouraged to transfer proprietary
technologies is where IPR protection is strong enough for them to charge licence fees high enough to
reflect the costs of innovation, or aternatively by means of FDI or joint ventures where they maintain
more control over these technologies."*® According to Keith Maskus of the World Bank,** in
countries with strong IPR protection and enforcement, transnational corporations are likely to favour
technology licensing agreements and joint ventures. In countries with weak IPRs, FDI would be the
favoured business strategy in overseas markets.'*
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174. However, a counter-argument can be made that the overall effect of 1PRs will inhibit
technology transfers. The views of the critics who argue that IPRs inhibit technology transfer and
reinforce North-South inequalities can be summarized as follows:

175. As an intervention in the free market, patents restrict the number of people who could
otherwise freely make, use, sell or import the protected products and processes, and enable owners to
avoid a situation where the price of their products or processes is driven down towards the margina
cost of reproduction. If IPRs are available in a developing country, licence fees for protected
technologies may be too high for most domestic firms. Therefore, the best way for devel oping country
governments to help domestic firms and public institutions to acquire technologies, and ensure that
the products derived from these technologies are affordable to smaller companies and poor people,
would be either by keeping them outside the patent system or by allowing compulsory licensing on
licensee-friendly terms.

176. In this context, it is important to understand that a great deal of forma internationa
‘technology transfer’ takes place not between but within companies. Given that these companies
continue to control access to the technologies, it seems reasonable to question whether such
transactions are genuine technology transfers of the kind that would result in widespread adoption in
developing countries. It is aso worth noting that some companies are aleged to adopt fraudulent
accounting practices when declaring the cost of such transactions for tax evasion purposes.

177.  Asfor the geography of patent ownership, thisis heavily skewed in favour of the North. Patent
Cooperation Treaty statistics for 1998 and 2000 show that despite the increased developing country
membership of recent years, the vast mgjority of PCT applications continue to be filed by companies
based in North America, Western Europe or Japan (4). Since such companies are the main users of the
patent system, in the short term at least, they will be the magjor beneficiaries of new patent laws in
developing countries. And given the economic power of these companies it may be more difficult than
ever for developing countries to negotiate favourable terms for technology.'* Peter Drahos suggests a
worst-case scenario™: *if it turns out that the global market in scientific and technological information
becomes concentrated in terms of the ownership of that information it might also be true that the
developmental paths of individual states become more and more dependent upon the permission of
those intellectud property owners who together own most of the important scientific and
technological knowledge.’

178.  What isthe empirica evidence concerning the links between stronger IPRS, investment flows,
R&D and technology transfers? In fact, the data produced so far are hardly conclusive.*** A study by
Maskus'*® claimed some evidence of a positive correlation, while conceding that IPRs are one of
several factors that may facilitate technology transfers, and also that strengthening IPRs will involve
unavoidable costs*” as well as benefits for developing countries.*® A World Bank study was even
more cautious and recommended further research before firm conclusions could be made.**® Evidence
from Turkey™ found that the banning of pharmaceutical patents appeared to have no significant
effects on levels of FDI, technology transfers or domestic innovation. Similarly, a study on Brazil,
taking manufacturing industry as awhole, found no evidence that FDI levels were greatly affected by
patent protection.” On the other hand, Edwin Mansfiedd’'s well-known (1994) study based on
interviews with intellectual property executives of U.S. corporations in severa industrial sectors
indicated that a large proportion of respondents from the chemica and pharmaceuticals industries
claimed that their FDI decisions were affected by the levels of IPR protection available.
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Table 4: Geographical origin of Patent Cooperation Treaty patent applications filed in 1998 and 2000
(from figures published on WIPO Website)

Region Country of | No. patentsfiled | No. Patentsfiled | % of total % of total
origin 1998 2000 1998 2000

North America | USA 28,356 38,171 42.3 42.0
Canada 1,315 1,600 2.0 1.8

Total North 29,671 39,771 44.3 43.8

America

Western Germany 9,112 12,039 13.6 13.2

Europe/EU
UK 4,383 5,538 6.5 6.1
France 3,322 3,601 5.0 4.0
Sweden 2,554 3,071 3.8 34
Netherlands | 2,065 2,587 3.1 2.8
Switzerland | 1,293 1,701 19 1.9
Finland 1,092 1,437 1.6 16
Italy 925 1,354 14 15
Denmark 624 789 0.9 0.9
Austria 421 476 0.6 0.5
Norway 394 470 0.6 0.5
Others 1,101 1,463 1.6 1.6

Total Western 27,286 34,526 40.7 38.0

Europe/EU

East Asiaand Japan 6,098 9,402 9.1 10.3

China
South Korea | 485 1,514 0.7 1.7
China 322 579 0.5 0.6

Total East Asa 6,905 11,495 10.3 12.6

& China

Eastern Europe | Russia 429 590 0.6 0.7
Others 402 627 0.6 0.7

Total Eastern 831 1,217 1.2 1.3

Europe

Australasia Australia 1,048 1,627 16 18
New Zealand | 178 264 0.3 0.3

Total 1,226 1,891 1.9 21

Australasia

Total Middle 707 925 11 1.0

East

Total Rest of 146 473 0.2 0.5

Asia

Total Latin 209 252 0.3 0.3

America/

Caribbean

Total Africa 26 398 <0.1 0.4

Total 67,007 90,948 100.0 100.0

applications
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179.  Inshort, much uncertainty remains as to whether 1PRs support or hinder technology transfers
to developing countries, or make little difference either way. But the existence of TRIPS and of the
highly concentrated market structures of some industries suggests that the bargaining power of
developing countries and their companies is likely to be weak and getting weaker still, especially the
smaller countries that are unlikely to be an important market for the technology-owning firms. On the
other hand, there is some evidence from Africa to suggest a certain willingness of transnationa
corporations to share technologies on concessiona terms,™ but only as long as this does not enable
domestic companies to produce competing products for sale in that market or abroad.

Administrative/institutional challenges
Enforcement of TRIPS and setting up the administrative structures

180. The dynamic efficiencies of stronger and more effective IPR systems may more than make up
for the adminigtrative and enforcement costs. Whether or not this turns out to be true, the costs must
be borne before the benefits accrue and, for least-developed countries especidly, these are likely to be
particularly onerous. In addition, since regulators and courts are likely to lack experience in dealing
with IPR-related matters, financial and technica assistance will be desperately needed in many poor
countries.

181.  The tables below should make this point apparent. The first table gives details of afew World
Bank-financed capacity-building projects including their costs. The second table provides a list of
reforms needed by devel oping country WTO members with the estimated costs involved.

182. One serious problem needing to be addressed is that many developing countries lack
sufficient qualified examiners to handle a high volume of patent applications. Therefore, nationa
patent offices accumulate large backlogs of unexamined applications, especially in the most advanced
technologicd fields. One possible ‘solution” would be to conduct only cursory examinations. If this
happened, though, the quality of issued patents could become very poor.

Table 5: Sample of IPR-related projects World Bank with costs

Country Project description Cost

Brazil, 1997-2002 Train staff administering IPR laws — component of $4.0 million
Science and Technology Reform project

Indonesia, 1997-2003 | Improve IPR regul atory framework — component of $14.7 million
Information Infrastructure Development project

Mexico, 1992-96 Established agency to implement industrial property $32.1 million
laws — component of Science and Technology
Infrastructure project

Source: Finger and Schuler 1999.
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Table 6: Prospective estimates of IPR reform in selected developing countries

Country Reformsneeded Cost

Bangladesh Draft new laws, improve enforcement $250,000 one-
timeplus $1.1
million annually

Chile Draft new laws, train staff administering IPR laws $718,000 one-
time plus
$837,000
annually

Egypt Train staff administering IPR laws $1.8 million

India Moaodernize patent office $5.9 million

Tanzania Draft new laws, develop enforcement capability $1.0-1.5 million

Source: UNCTAD 1996

Other issues
Human rights

183.  Conventiondly, IPRs tend to be seen as primarily an economic or legal issue, embodied in the
rights to ‘ownership’ and thus exclusive use of inventions and creative works. But it has been
increasingly argued in recent years that there is aso a broader ‘human rights dimension, illustrated
by the fact that the right of authors to the ‘moral and materia interests' resulting from their scientific,
literary and artistic productionsis recognised in the 1948 Universal Declaration of Human Rights. The
declaration implies, therefore, agreement by the international community of nations that a right to
intellectual property is a human right, which is vested in individua ‘authors' (including inventors).
The existence of such a mora interest implies that an author’'s right to prevent others from
appropriating or otherwise interfering with his or her work emerges from the very fact that the author
is responsible for the work’s creation. The right to a materia interest suggests that where commercid
useis made of the work, the author should be compensated.

184. The principle that an intellectua right is also a basic human right arguably became legally-
binding when the International Covenant on Economic, Social and Cultural Rights (ICESCR) came
into force in 1976. Article 15.1 of this covenant states that its state parties (of which there are
currently 143) must ‘ recognize the right of everyone:

e totakepartin culturd life;

» toenjoy the benefits of scientific progress and its applications;

» to benefit from the protection of the moral and material interests resulting from any scientific,
literary or artistic production of which he isthe author.’

185.  Three important points about the implications of this covenant for internationa debates on
IPR law need to be made. First, paragraphs (a) and (b) affirm that the generd public has a legitimate
interest in intellectual productions and a right to benefit from them. Policy makers are therefore
required under this agreement to strike a balance between the interests of ‘authors and those of the
wider society.**®

186.  Second, as we saw earlier, governments drawing up patent and copyright regulations are in
practice usually motivated more by the expectation of positive economic consequences than by
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considerations of morality. In other words, while they may agree with the moral principle that authors
should receive an appropriate reward from society for their efforts, their prime concern is a more
practical one, abeit also consistent with the ICESCR: that 1PRs should contribute to the scientific,
cultural and economic enrichment of society.

187.  Third, in the modern world ‘authors — including, for example, researchers who work for
private corporations — often assign copyrights and patents to their employers (or publishers).
According to the ICESCR, they must receive benefitsto compensate for this.

188. Isthereaconflict between the concept of intellectua property and basic human rights? If such
property is a human right by either definition or international agreement — as indicated by the 1976
covenant — the question arguably does not arise. Others, however, disagree, pointing for example to
tensions between agreed standards of human rights norms and the implementation of the TRIPS.

189. In August 2000, for example, the Sub-Commission on the Promotion and Protection on
Human Rights of the United Nations Commission on Human Rights adopted a resolution on
‘Intellectual Property Rights and Human Rights, which was partly spurred by the initiative of the
World Intellectual Property Organization to hold a panel discussion on Intellectual Property and
Human Rights in 1998."** While the resolution has no legal status it has attracted a great dea of
atention to thisissue. The ‘actua or potential conflicts referred to in the resolution are:

» impediments resulting from the application of IPRs to the transfer of technology to developing
countries;

» the consequences of plant breeder’ s rights and the patenting of genetically modified organisms for
the enjoyment of the basic right to food;

» the reduction of control by communities (especialy indigenous communities) over their own
genetic and natural resources and cultura values, leading to accusations of ‘ biopiracy’; and

e restrictions on access to patented pharmaceuticals and the implications for the enjoyment of a
basic right to health.

190. The resolution requested that the WTO take fully into account the obligations of member
states under the international human rights conventions to which they are parties during its ongoing
review of TRIPS.

191. In August 2001, the Sub-Commission considered two reports on the relationship between
intellectual property rights and human rights in general, and on the impact of TRIPS on human
rights.”®® In response, another resolution was adopted which essentiadly reiterated the Sub-
Commission’s view that actual or potential conflict exists between the implementation of the TRIPS
Agreement and the redlization of economic, socia and cultura rights. It requested that the U.N. High
Commissioner for Human Rights seek observer gtatus with the WTO for the ongoing review of
TRIPS. The resolution also stressed the need for adequate protection of the traditiona knowledge and
cultura values of indigenous peoples, and emphasised the Sub-Commission’s concern for the
protection of the heritage of indigenous peoples.™®

192.  Whether these concerns are justified — and if so to what extent — the resolution passed by the
commission does not state that IPRs per se conflict with human rights. Rather it is suggested that
problems lie in the implementation of a particular international agreement, namely TRIPS.

193. The TRIPS Agreement does not itself explicitly refer to human rights. But, as was explained

earlier, it does acknowledge that a balance needs to be struck between the interests of producers and
users, both to ensure that each side benefits, and to enhance socia and economic welfare more widely.
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194.  No-one disputes that while TRIPS implies that economic criteria should guide the search for
such a balance, governments are free to apply additional factors — such as international human rights
norms — in drawing up domestic legislation. What is debated by some, however, is whether
governments claiming evidence of conflicts with human right norms would still have to observe the
minimum standards of protection and enforcement of IPRs as defined by and required under TRIPS.

195. According to the Sub-Commission, human rights obligations should take priority over
economic agreements. But whether TRIPS should be revised in consequence of this is likely to be
opposed by many governments in future trade rounds or meetings of the Council for TRIPS, at least
until there is greater clarity concerning the alleged points of conflict between intellectual and human
rights than thereis at present.

Traditional knowledge (TK), folklore and cultural property

196. TK plays an important role in the global economy. Traditional peoples and communities are
responsible for the discovery, development and preservation of a tremendous range of medicinal
plants, health-giving herbal formulations, and agricultural and forest products that are traded
internationally and generate considerable economic value. TK is also used as an input into modern
industries such as pharmaceuticals, botanica medicines, cosmetics and toiletries, agriculture and
biological pesticides. In most cases, virtually al the value added is captured by corporations that can
harness advanced scientific, technological and marketing capabilities.

197.  Attempts have been made to estimate the contribution of TK to modern industry and
agriculture. For pharmaceutical s, the estimated market value of plant-based medicines sold in OECD
countries in 1985 was $43 billion."* That many of these would have used TK leads in their product
development is borne out by biochemist Norman Farnsworth’s™® estimate that of the 119 plant-based
compounds used in medicine worldwide, 74 per cent had the same or related uses as the medicina
plants from which they were derived.

198. There are no reliable estimates of the total contribution of traditional crop varieties
(landraces) to the global economy. However, a study on the use and vaue of landraces for rice
breeding in India**® cal culated that rice landraces acquired from India and overseas contributed 5.6 per
cent, or $75 million, to India's rice yields. Assuming that landraces contribute egually to other
countries where rice is cultivated, the global value added to rice yields by use of landraces can be
estimated at $400 million per year.

199. But accurately estimating the full value of TK in monetary terms is impossible, first because
TK is often an essential component in the development of other products, and secondly because, most
TK-derived products never enter modern markets anyway.'® In any case, a great dedl of TK islikely
to have cultural or spiritual value that cannot be quantified in any monetary sense.'®*

200. The fact that TK is being so widely disseminated and commercially exploited with such a
small proportion of the benefits flowing back to provider peoples and communities raises the question
of ownership. Who owns TK according to traditional peoples and communities? And who owns TK
according to most national legal systems and the international 1PR regime?

201. Many commentators argue that traditional peoples and communities are often characterized
by a strong sharing ethos with respect to their knowledge and resources. Thereis a great deal of truth
in this, but this does not mean that everything is shared with everybody. The anthropological literature
reveals that such concepts as ownership and property rights — or at least close equivaents to them —
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dso exist in mogt, if not all, traditional societies.® But to assume that there is a generic form of
collective intellectual property rights ignores the intricacies and sheer diversity of traditiond
proprietary systems. According to a Canadian indigenous peoples’ organization, the Four Directions
Council:**® ‘Indigenous peoples possess their own locally-specific systems of jurisprudence with
respect to the classification of different types of knowledge, proper procedures for acquiring and
sharing knowledge, and the rights and responsibilities which attach to possessing knowledge, all of
which are embedded uniquely in each culture and its language.’

202.  Nonetheless, IPR regulators and courts dealing with IPR disputes have hardly ever paid any
heed to customary law nor seen any reason why they should do s0.*** In most countries all TK
anywhere in the world that has not been kept secret is generaly treated as being the intellectua
property of nobody. Thereforeit can be used freely by anybody who acquiresit.

203.  But the case of the United States requires that this generaization be qualified. According to
U.S. patent law, undocumented knowledge held only in foreign countries does not form the state of
the relevant art.® Unfortunately this loophole is helpful only for those who would claim TK as their
own invention. Thus, when a U.S. patent on the use of turmeric powder for wound heding was
granted to the University of Mississippi Medical Center, the Indian government agency that
challenged the patent could not have succeeded by proving that the ‘invention’ was common
knowledge in India, which was true. It was only when the agency provided published documentation
that the patent was revoked.*®

204. But however novelty and non-obviousness are defined in patent laws, researchers and
companies may be tempted to misappropriate TK, especialy in those jurisdictions where patent office
staff are known to have insufficient time or resources to conduct thorough prior art searches and
examinations.

205. The following question now arises. can IPRs such as copyright, patents and trade secrets be
used for the protection of TK?

Copyright

206. At international level, the idea of applying copyright law to protect intangible cultura
expressions including those of traditional peoples and communities dates back to the 1960s. The term
commonly applied to such manifestations of culture was not TK but folklore, or ‘expressions of

folklore .26

207. The possibility of protecting folklore by means of copyright was raised at the Diplomatic
Conference of Stockholm in 1967 for the revision of the Berne Convention. While the issue was not
fully resolved, the following provisions were included in the Stockholm Act of the Convention and
retained in the most recent revision, adopted in Paris in 1971:

In the case of unpublished works where the identity of the author is unknown, but where there
is every ground to presume that he is a national of a country of the Union, it shall be a matter
for legidation in that country to designate the competent authority which shall represent the
author and shall be entitled to protect and enforce his rights in the countries of the Union
(Article 15.4[a)).

Countries of the Union which make such designation under the terms of this provision shall
notify the Director General [of WIPO] by means of a written declaration giving full
information concerning the authority thus designated. The Director General shall at once
communicate this declaration to al other countries of the Union. (15.4[b]).
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208.  Over the years many traditional peoples and communities have condemned the unauthorized
reproduction of their fixed and unfixed cultura expressions such as artistic works, handicrafts,
designs, dances, and musical and dramatic performances. Not only do outsiders frequently neglect to
ask permission to do so, but aso fail to acknowledge the source of the creativity, and even pass off
productions and works as authentic expressions or products when they are not. Yet, they find it
difficult to prevent such practices. Could the copyright provisions of TRIPS provide a solution?

209. In Audtralia, Aborigind artists have on a few occasions successfully sued on the basis of
copyright infringement.*® Copyright law is also being used by the Dene of Canada, as well as several
other indigenous groups worldwide, to control use by others of compilations of their TK.**® This
suggests that as devel oping countries fully comply with the levels of enforcement required by TRIPS,
more and more peoples and communities will be able to avail themselves of copyright protection.

210. Degspite these successes, copyright law has some fundamenta limitations in the folklore
context. First, whereas copyright requires an identifiable author, the notion of authorship is a
problematic concept in many traditiona societies. Second, copyright has a time limit: for folkloric
expressions that are important e ements of people’s cultural identity, it would be more appropriate to
have permanent protection. Third, copyright normally requires works to be fixed. However, among
some traditiona groups, folkloric expressions are not fixed, but are passed on orally from generation
to generation. This normally excludes such expressions from dligibility for copyright protection.

211. Taking the first limitation, it is sometimes argued that IPRs, and copyright law especialy,
unduly emphasize the role of individuals in knowledge creation and consequently fail to reward those
knowledgeable communities and collaborators that provided the intellectual raw material that formed
the true basis for the copyrighted work or patented invention.’™ In other words, creative expressions
and collective innovations such as those of traditional communities are ineligible for protection yet
may legdly be treated as free inputs for industrial R&D and the copyright industries. According to
this view, then, copyright law is more likely to be used to undermine the interests of traditiona
peoples and communities than to promote them. This is probably true. But this is not a reason to
discount copyright completely, since it is not essential to name an author to acquire copyright
protection. Indeed, the copyright industries have — with the help of supportive copyright legislation —
devised ways of making authors disappear. This can be achieved by, for example, taking advantage of
the work for hire doctrine,*™* according to which authors give up their rights to works in exchange for
an agreed remuneration, and — in the U.K. — requiring authors to waive their mora rights. So a
community or organization representing it could likewise hold copyright over a work originating in
that community whether or not there is an identifiable author.

212.  Turning to the second limitation, copyrights have time limits and most people would probably
agree that it is a good thing they do. But for many traditional peoples and groups certain expressions
and works are centra to their cultura identity and should therefore never be fully released into the
public domain, at least not to the extent that others would be free to do whatever they like with them.
This is not to say that copyright protection should therefore be permanent for culturally significant
expressions and works, but that copyright law is simply not the appropriate approach.

213.  Regarding the third limitation, copyright normally protects works but not unfixed expressions.
Since communities often do not have the means of recording their cultural expressions, they cannot
acquire copyright protection. However, this bar to protection can be removed with the will to do so.
Severa countries have incorporated protection of folkloric expressions into their nationa copyright
laws. These include Tunisia (1967), Bolivia (1968), and Kenya (1975).1” Given the way copyright
has been transformed to, for example, treat computer programs as literary works, it hardly seems
radical to extend copyrightable subject matter to unfixed cultural expressions or even to create a new
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IPR based on copyright for such an end.'” But the most powerful actors in international IPR
negotiations are sill resistant to the idea of modifying international copyright rules to more
effectively protect folklore.™* And to date, proposals to reform TRIPS to protect TK have paid little
attention to copyright.

214,  Unfixed cultural expressions can to alimited extent also be protected under performers’ rights
in cases where performances have been fixed without the authorization of the origina performers.
TRIPS partially incorporates the 1961 Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations, allowing performers to prevent the recording and
reproduction of their performance on a phonogram, and the broadcast and public communication of a
live performance.'” But neither the Rome Convention or TRIPS makes any reference to folklore.
However, the 1996 WIPO Performances and Phonograms Treaty defines ‘performers as ‘actors,
singers, musicians, dancers, and other persons who act, sing, deliver, declaim, play in, interpret, or
otherwise perform literary or artistic works or expressions of folklore’ .'”° It is possible that a future
revision of TRIPS will incorporate this treaty. Nonethel ess, the scope of protection is quite narrow.

215.  Apart from these theoretica difficulties, there are practica obstacles, too. For example, the
entity wishing to assert its copyright — or indeed to claim any other IPR — must have a legd
personality. Such collective groups as rurad communities and smaler groups within communities
rarely have the status of being juristic persons according to the national legal system.'”’

Patents

216. Michad Blakeney of London University notes that ‘the expression ‘ Traditional Knowledge'

. accommodates the concerns of those observers who criticize the narrowness of ‘folklore'.
However, it significantly changes the discourse. Folklore was typically discussed in copyright, or
copyright-plus terms. Traditional knowledge, would be broad enough to embrace traditiona
knowledge of plants and animals in medical treatment and as food, for example. In this circumstance
the disrlzgurse would shift from the environs of copyright to those of patent law and biodiversity
rights.’

217.  But can patent law actually provide promising solutions? This question may be addressed by
considering the most commonly-expressed objections to the patent approach and assessing their
vadidity. The main objections are as follows: (i) TK is collectively-held and generated while patent
law treats inventiveness as an achievement of individuas; (ii) patent applicants must supply evidence
of a single act of discovery; (iii) patent specifications must be written in a technicd way that
examiners can understand; and (iv) applying for patents and enforcing them once they have been
awarded is prohibitively expensive.

218. Taking the first objection, it is often asserted that because TK is collectively held and
generated, patent law is fundamentally incompatible. Thisis because patents require that an individua
inventor be identifiable. Yet while TK is merely part of the public domain, a new and non-obvious
modification to this knowledge achieved by an individua or identifiable group can be the subject of a
patentable invention.

219. This particular argument against the compatibility of IPRs is persuasive in the copyright
context but does not fit the patent situation so easily. In the late nineteenth century, large research-
based corporations were aready finding the heroic inventor paradigm to be rather inconvenient. They
much preferred to treat invention as a collective and routinized corporate endeavour in which
individual flashes of genius were unnecessary. Through their lobbying efforts patent law and doctrine
began to accommodate the collective notion of inventorship from as early as the 1880s, first in
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Germany and then el sewhere. This suggests that the collective nature of TK production and ownership
need not be a bar to the acquisition of a patent. It certainly has not been for corporations. Nonethel ess,
the requirement to name inventors remains, and thisislikely to be a serious obstacle in many cases.

220. As to the second objection, while there need be no demonstrable ‘flash of genius’, patent
specifications must nonetheless provide evidence of an inventive step or an act that would not be
obvious to one skilled in the art. Applying the same criteria to TK would exclude much, but by no
means al, of it from patentability. Thisis not only because it is difficult to identify a specific act of
creation in the area of TK, but also because such acts may have taken place in the distant past. This
point should not be over-stated. Many anthropol ogists have demonstrated that TK in many societiesis
evolutionary, dynamic and adaptive.

221.  Turning to the third objection, it would be extremely difficult for a shaman or indigenous
group to complete a patent specification. While a useful characteristic of a plant or animal may be
well-known to such an individual or group, the inability to describe the phenomenon in the language
of chemistry or molecular biology would make it ailmost impossible to apply for a patent even if the
fees could be afforded, which is unlikely.*

222. This is a situation that a company can take advantage of. Patent rules in most countries
require a company to do more than describe the mode of action or the active compound to acquire a
patent. Minimally, it would probably need to come up with a synthetic version of the compound or a
purified extract. But in the absence of a contract or specific regulation, the company would have no
reguirement to compensate the communities concerned.

223.  Findly, the lack of economic sdf-sufficiency of many traditional communities, the unequal
power relations between them and the corporate world, and the high cost of litigation, would make it
very difficult for them to protect their IPRs through the patent system. In the United States, for
example, it costs about $20,000 to prepare and prosecute a patent application, including legal and
filing fees.™® This is well beyond the financial means of most communities. Even though patent fees
in some jurisdictions may be reduced for small and medium-sized enterprises, the cost of acquiring a
patent is still likely to be prohibitive.

224.  Ontheface of it, the use of patent law has some genuine possibilities. Among the options that
might be considered are: (a) for traditional peoples, communities or their representative organizations
to apply for patents; (b) for them to share ownership with companies who would apply on their behalf;
or (c) for companies to file patents but with community members named as inventors with contractual
rights to be compensated.

225.  Nevertheless, most traditiona peoples and communities seem to be fundamentally opposed to
patents, and few if any are rushing to patent offices to submit their applications, or are likely to in the
future. There are various reasons why traditiona peoples and communities are sceptical that patent
law can be utilized to further their interests. Some of these are practica while others are more
fundamental.

226. The main practica difficulty that deters them from filing patents is the expense of doing so,
which includes payments to the patent attorney hired to complete the application, and the filing,
prosecution and renewal fees. Legally enforcing the patent against infringersis likely to be even more
expensive. Moreover, patents with overly broad claims encompassing non-original products or
processes are sometimes mistakenly awarded. Due to poverty, few if any indigenous groups could
mount legal chalenges to patents on the grounds that their knowledge or, say, landraces, have been
fraudulently or erroneously claimed.
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227.  Supporters of patents argue that you cannot ‘ patent traditional knowledge'. While patent law
generally supports such a defence, ‘the state of the art’ is to some extent subjective, especially from a
cross-cultural perspective. To give a recent example, Phyllanthus amarus, a medicina plant used in
India for treating various ailments including jaundice, was discovered in tests to show effectiveness
against viral hepatitisB and E. Subsequently, the Fox Chase Cancer Center was awarded a U.S.
patent for a pharmaceutical preparation comprising an extract of the plant.'®" 2 While the invention
was sufficiently new, useful and non-obvious to be patentable, Indian ayurvedic heders are unlikely
to be asimpressed as the Patent and Trademark Office examiner who granted the patent.

228.  While patent law has been contoured in ways that tend to be highly supportive of corporate
interests, the demands of traditional peoples and communities are rarely if ever taken into account
when patent regulations are reformed.”® To traditional peoples and communities thisis unjust.

Trade secrets

229.  While the sharing of knowledge is common in many traditiona societies, healers and other
specialist knowledge-holders as well as clans and lineage groups are likdly to have knowledge that
they will not wish to share with anybody. Conceivably, a considerable amount of TK could be
protected under trade secrecy law.

230.  An experimental project based in Ecuador and supported by the InterAmerican Devel opment
Bank is currently trying to protect TK as trade secrets. The project, ‘transforming traditiona
knowledge into trade secrets’, aims to enable traditiona peoples and communities to benefit from
bioprospecting through effective trade secret protection of their knowledge.'® An NGO called
Ecociencia is documenting the botanical knowledge of the participating indigenous groups, and
registering it in closed-access databases. Checks are made to see whether each entry is not aready in
the public domain and whether other communities have the same knowledge. If an entry is not in the
public domain, the community or communities with the knowledge have a trade secret. The trade
secret can then be disclosed to companies with benefit sharing guaranteed by a standardized contract.
These benefits would then be distributed among the trade secret-holding communities and the
Ecuadorian government. So far the database contains 8,000 entries provided by six participating
indigenous groups. 60 percent of the uses appear so far not to have been disclosed through

publications. Already, three companies have expressed interest in accessing the database.'®

231.  So as developing countries implement the TRIPS section on undisclosed information, the
possibility exists for trade secrecy to be deployed as a means to protect TK and to redlize its
commercial potential for the benefit of the knowledge holders and their communities.

232.  Finadly, it is important to note that TK has become an integra part of the work of severa
inter-governmental organizations. These include WIPO'™, the United Nations Conference on Trade
and Development (UNCTAD)*, and the World Health Organization (WHO)*®,

Biodiversity and the environment

233. The debate on IPRs and the environment is one that is generally characterized by more heat
than light. There are really two sets of questions that ought to be addressed to focus the debate

constructively:'®

() Do intellectual property rights encourage the spread of monocultural agriculture consisting of
genetica ly-uniform varieties? And if so, doesthis cause erosion of agro-biodiversity?
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(i) Is the increasing production and sale of seed-agrochemica ‘packages (such as transgenic
crops sold with pesticides and/or herbicides for which they have built-in resistance) harmful
to biodiversity? And if so, are IPRs an inducement for companies to produce these kinds of
‘package’ ? In other words, isthisan IPR issue at dl?

234,  Taking the first set of questions, one of the most plausible criticisms of IPRs is that they
encourage centralized research as opposed to research tailored to local environmental and socio-
economic conditions. According to one commentator, the prevailing policy framework for the use of
genetic resources for food and agriculture favours ‘centralized crop breeding and the creation of
uniform environmental conditions, and discourages agro-ecologica research or loca breeding tailored
to local conditions.’'* IPRs enhance incentives to develop seeds that will have a large potential
demand. To ensure maximum demand for their products, the seed companies will tend to focus their
research on commonly utilized high-value crops and develop varieties that can be cultivated as widely
as possible. To do so means either breeding through selection of genes for maximum adaptability, or
introducing the new seeds while also promoting farming practices that reduce environmenta
heterogeneity. The biodiversity-erosive effects of this IPR-supported bias towards centralized crop
breeding programmes are: (i) decreased crop diversity; (ii) decreased spatia genetic diversity; (iii)

191.

increased temporal genetic diversity™; and (iv) increased use of externa inputs.

235. Dwijen Rangnekar of London University has sought to push the discussion forward by taking
a historical/ingtitutional analysis of the relationship between plant breeders rights and genetic
uniformity. He reaches the interesting conclusion that such IPRs do in fact encourage plant breeding
based upon existing material already in scientific use, while providing ‘juridica legitimization to the
breeding of genetically uniform varieties'.

236. But it is important to point out that if a monocultura system produces higher yields per
harvest and/or more harvests per year compared to a more polycultural agro-ecosystem it replaced,
pressure to open up biodiverse ecosystems to cultivation may be reduced as a conseguence (though
the opposite result is a so possible too).

237.  With respect to the second set of questions, the hybrids and other modern varieties devel oped
by seed companies often depend upon applications of agrochemicals to achieve high yields. A
common accusation is that excessive use of these chemicals is encouraged and other plants growing
nearby are killed as a result. It is also said that increased use of hybrids and other modern varieties
specifically designed for use with other proprietary agricultural inputs such as fertilizers and
pesticides may have serious social impacts, especidly in developing countries. These crop-herbicide-
pesticide linkages can be considered to represent a shift towards capital intensive agriculture that
increases the costs of farming and may therefore be detrimental to small farmers, especially those in
developing countries.

238. It isimportant to point out though that this trend in crop breeding dates back to when the
Green Revolution began, and earlier still in some countries. The varieties most commonly associated
with the Green Revol ution were developed by public crop breeding institutions, not corporations. On
the face of it, this suggests that this may not be an |PR-related problem at dl.

239. However, a negative IPR link may be quite strong in the case of genetically-modified crops.
In recent years, life-science corporations (often originally chemical companies that have bought seed
companies) have increasingly been creating patent-protected transgenic plants with built-in resistance
to insect pests. These corporations argue that without patents they would have no incentive to create
or market such products. One of the concerns here is that the widespread use of such crops will
accelerate the development of resistance among pests and may lead to highly destructive outbreaks of
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disease that lay waste to large expanses of cropland.

Exceptions including morality and ordre public objections

240. The TRIPS Agreement alows for certain defined exclusions from patentability. Article 27.2
of TRIPS states that ‘ Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public or morality,
including to protect human, anima or plant life or heath or to avoid serious prejudice to the
environment, provided that such exclusion is not made merely because the exploitation is prohibited
by their law.’

241. Theterms ‘ordre public’ and ‘morality’ are not defined in TRIPS athough human, animal or
plant life or health and the environment are referred to.'*” The last part of the sentence states that such
exclusion cannot be made ‘merely because the exploitation is prohibited by law.” This means that a
decision by a country to ban the technology may be insufficient in itself to permit the country to
exclude the invention from patentability. In addition, the government could be called upon to provide
an explanation of why commercial use of the invention is either immoral or contrary to ordre public.
Of course, even if the patent is granted, the patent will have no valuein a country where the invention
it describesisillegal. Yet, the patent owners might till be able to contest the ban on the grounds of
being a trade barrier that conflicts with the WTO'’s rules. In such case, the government concerned
could use the ordre public exclusion to demonstrate that such a ban conforms to GATT Article XX
and istherefore legal 1%

242.  Thelanguage of Article 27.2 follows very closely that of the European Patent Convention, yet
even in Europe, the true meaning and potential extent of the ordre public/morality exclusions remain
unresolved. According to the European Patent Office, an invention is immora if the genera public
would consider it so abhorrent that patenting would be inconceivable.** The EPO has still not decided
how ‘abhorrent’ should be interpreted, nor to indicate what evidence opponents of a patent should
provide to demonstrate that the general public regards the invention asimmord.

243.  Lega experts tend to assume that governments must apply the exclusion narrowly on a case-
by-case basis rather than to broad classes of patents such as life-forms in their broadest sense.
Otherwise, such patents would have been outlawed by TRIPS, or at the very least, the option to
outlaw them would have been explicitly indicated. For other commentators, the lack of clarity in the
language of Article 27 precludes predicting exactly how the WTO's dispute settlement mechanism
will interpret and enforce the paragraph.

244, It isimportant to point out, though, that the award of a patent is not in itself an authorization
to commercidize the technology, product or process, and patent examiners tend not to consider it as
their role to evaluate the moral, public policy or environmental implications of technologies described
in patent applications. Arguably, patent offices are not the right places for such evauations to be
made anyway, since decisions on allowing or banning technologies should ideally be made in open
and democratic forums, which patent offices are clearly not meant to be.*®> The relevant technology
assessment/regul atory agencies are probably in a better position to call upon greater expertise anyway.
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CHAPTER IV: NEW TRENDS IN INTERNATIONAL IPR REGULATION

245.  Chapter 4 presents the various forums and agreements promoting the standardization and/or
harmonization of PR rules throughout the world. These include WIPO conventions, regional treaties
and ingtitutions, and regiona and bilateral free trade agreements. This section will also dea with
relevant negotiations that do not deal primarily with IPRs such as the Convention on Biologica
Diversity and the International Treaty on Plant Genetic Resources for Food and Agriculture.

TRIPS-related development at the WTO

246.  In the future historians of trade law may point to 1999 as a year that marked a shift in the
balance of power at the WTO. While the Quad countries (the U.S., E.U. member states, Japan and
Canada) were still disproportionately powerful, developing countries became more proactive and
assertive. More than half of the 250 proposals submitted to the WTO Genera Council during the
preparations for the Seattle Ministerial Conference came from developing countries.' Of these 250
proposals, 15 were on TRIPS and 8 came from developing countries.™ And while many factors
contributed to the collapse of the Seattle Conference, criticisms by many developing countries that
they were being excluded from key negotiations probably contributed to its failure to launch a new
trade round or even to agree on adeclaration at al.

247.  TRIPSisunfinished business. Many developed countries would like to progressively raise the
standards. Some developing countries accept the agreement as it is and seek to construe its rules as
creatively as possible. Others would like TRIPS to be revised to lower the standards.

248.  On the one hand, developed countries have softened their stance and have decided to focus
for the time being on implementation of the existing standards rather than seeking to raise them
further (though some of these countries have been actively promoting their preferred interpretations of
these existing standards). And while many countries have failed to meet the built-in implementation
deadlines, such as the requirement to provide protection for plant varieties by 2000, they are not being
challenged at the WTO for this at the present time.

249.  On the other, the U.S. and E.U. have responded by encouraging devel oping countries to raise
their IPR standards beyond those required by TRIPS outside of the WTO, such as through bilateral
treaties. A good example of such a bilateral agreement is the 2000 Agreement Between the United
States of America and the Hashemite Kingdom of Jordan on the Establishment of a Free Trade Area,
which requires that Jordan alow the patenting of business methods and computer-related inventions.
While one must assume that the Jordanian government felt it was a good agreement for the country,
such patents are highly controversia in the U.S. and Europe and are not expressly required by TRIPS.
In addition, the U.S. and the E.U. continue to pressure countries with ‘inadequate’ IPR standards by
threatening to remove trade concessions. Moreover, it appears likely that if countries agreeto create a
Free Trade Area of the Americas, IPR standards throughout the American continent will become
higher than those required by TRIPS (i.e. * TRIPS plus’).

New multilateral intellectual property agreements

250. Since TRIPS came into force a number of WIPO-sponsored multilatera treaties have been
adopted. While these are not yet in force the expectation is that they soon will be. Some of them may
even be folded into TRIPS if WTO member states agree that this should be done. Among such treaties
are the 1996 WIPO Copyright Treaty (WCT), the 1996 WIPO Performers and Phonograms (WPPT),
and the 2000 Patent Law Treaty (PLT).
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251. The two WIPO ‘Internet treaties, i.e. WCT and the WPPT are particularly important since
they attempt to meet the challenge of a new and rapidly expanding field of mass communication, i.e.
the Internet. While the Internet was clearly becoming a promising new medium for making
intellectual works available to the public, concerns were raised that in the digital environment
opportunities for large-scale counterfeiting were massively increased. Moreover, copyright
enforcement was aso highly problematic, first because members of the public and competitors could
access Internet content from virtually anywhere in the world, and secondly because of the likelihood
that technological barriers to copying could never be totally secure.

252.  But while these concerns motivated certain WIPO member states to lobby for new norms to
address these problems, a quite different concern was aso raised a the 1996 diplomatic conference at
which the above treaties were negotiated and adopted. This other concern was that the creation of new
norms, if driven purely by the interests of content producers, could lead to overprotection, thereby
upsetting the mutually beneficial balance between the interests of (a) the public, (b) the content
producers, who are likely to be copyright owners of such content, and (c) the content access providers,
such as Internet Service Providers and libraries. Because many of the delegates accepted the need to
address this matter, the agreed texts of the two treaties are generally considered to reflect areasonable
bal ance between the different interests involved.

253. The treaties evidence the continuing role of WIPO in the development of new IPR norms
which, among other things, seek to accommodate new technological advances. They are adso
important in that the U.S. and the European Union have suggested that TRIPS be revised to
incorporate these two treaties. In fact, the U.S. is actively encouraging other countries to sign and
ratify these treaties through, for example, bilateral trade agreements containing such a requirement.*®

Regional and bilateral freetrade agreements

254,  Away from the Geneva-based intergovernmental agencies, negotiations have been concluded
and are also ongoing that have the objective of raisng nationa PR standards to the level of TRIPS
and even beyond. Some of the resulting agreements have required developing countries to promise
they will introduce TRIPS standards before the expiry of the transitiona periods, and even to
introduce higher standards of protection than TRIPS requires. Often such commitments are embedded
in free trade agreements. The table below provides details of agreements, which have inter alia
required developing countries to implement Article 27 of TRIPS in ways that go beyond the required
minimum standards.

Table 7: Bilatera and regional agreements securing commitments to TRIPS-plus standards for IPRs
onlifer

Proponent Counterpart Type of Date TRIPS-plus provisions
North South agreement
AFRICA & MIDDLE EAST

EU ACP (Cotonou trade 2000 must patent biotech inventions'™®
Agreement)

EU Morocco trade 2000 must join UPOV and Budapest by

2004

EU Palestinian trade 1997 ‘highest internationa standards

Authority

NOT FOR CITATION — CORRECTIONS AND COMMENTS ARE SOUGHT 58



Intellectual Property Rights and Devel opment - Policy Discussion Paper UNCTAD/ICTSD

Proponent Counterpart Type of Date TRIPS-plus provisions
North South agreement
EU South Africa trade 1999 must patent biotech inventions;

highest international standards;
must undertake to go beyond

TRIPS™

EU Tunisia trade 1998 must join UPOV and Budapest by
2002; ‘ highest international
standards

us Jordan trade 2000 must implement and join UPOV

within one year and partially
implement Budapest; no
exclusions for plants and animals
from patent law®™

us Sub-Saharan trade 2000 trade benefits gauged on extent to
Africa(AGOA) which countries go beyond
TRIPS™®
ASIA & PACIFIC
EU ACP (Cotonou trade 2000 must patent biotech inventions
Agreement)
EU Bangladesh trade 2001 must make best effort to join
UPOV by 2006°®
Switzerland  Vietnam IPR 1999 must join UPOV by 2002%"
us Cambodia trade 1996 must join UPOV?*
us Korea IPR 1986 must join Budapest®™®
us Mongolia trade 1991 no exclusions for plants and
animals from patent law**°
us Singapore trade under  see US-Jordan®*
negotiation
us Sri Lanka IPR 1991 no exclusions for plants and
animals from patent |aw?*?
us Vietnam trade 2000 must implement and make best

effort to join UPOV; must provide
patent protection on all forms of
plants and animals that are not
varieties aswell asinventions that
encompass more than one

variety”™
LATIN AMERICA & CARIBBEAN
EU ACP (Cotonou trade 2000 must patent biotech inventions
Agreement)
EU Mexico trade 2000 must join Budapest within three
years; highest international
standards™
us Andean trade 1991 trade benefits gauged on extent to
countries which countries go beyond
(ATPA) TRIPS??

us Caribbean trade 2000 trade benefits gauged on extent to
countries which countries go beyond
(CBTP) TRIPS?®
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Proponent Counterpart Type of Date TRIPS-plus provisions
North South agreement

us Ecuador IPR 1993 must conform with UPOV if no
patents on plant varieties”™’

us Nicaragua IPR 1998 must join UPOV; no exclusion for
plants and animals from patent
IaNle

us Trinidad & IPR 1994 must implement and make best

Tobago effort to join UPOV#*
USand Latin America trade under US negotiating position is no
Canada (FTAA/ALCA) negotiation exclusionsfor plants and animals

from patent law; actua
negotiating text contains many
proposals to implement UPOV?%°

USand Mexico trade 1994 Had to implement and join UPOV
Canada (NAFTA/ within two years™
TLCAN)

We only present the highly prescriptive trade and IPR agreements from those bilateral treaties surveyed.
Omitted from the table in particular are the 1,000 bilateral investment treaties concluded between developed
and developing countries, which may eventually be classed as TRIPS-plus pending further research and
discussion. Source: Genetic Resources Action International (2001).

Other inter-gover nmental forumsand processes

255.  Until recently, IPRs was a subject mainly for speciaists, and was considered totally unrelated
to international environmenta law, biodiversity conservation, or to the rights of indigenous peoples
and resource-poor farmersin developing countries. Thisis no longer the case. Two mgor catalysts for
such changing perceptions on IPRs are the Convention on Biological Diversity and the FAO
negotiations relating to the International Treaty on Plant Genetic Resources for Food and Agriculture.

256. Diplomacy relating to intellectud property and the conservation of genetic resources are
increasingly converging. Consequently, very similar debates take place at WIPO, the WTO, and at
inter-governmental meetings dealing with the CBD and the I[UPGR. There are several reasons for this.
First, TRIPS requires IPR protection for biological material such as micro-organisms and plant
varieties. Second, the CBD treats formerly common heritage biologica resources as tradable
commodities subject to national sovereignty rights, and whose transfer to developed countries is part
of a quid pro quo involving technology transfers among other benefits. And third, the CBD and the
ongoing IUPGR negotiations have become entry points for critical perspectives on IPRs to be
expressed and even turned into policy proposals.

The Convention on Biological Diversity and the Conference of the Parties

257.  The Convention on Biological Diversity (CBD) came into force in 1993 and now has 179
dtate parties plus the European Union.?*

258. IPRs have relevance to several CBD articles. However, the only direct references to IPRs are
in Article 16 on Access to and Transfer of Technology.”® In paragraphs 16.1 and 16.2, state parties
undertake to provide and/ or facilitate access and transfer of technologies to other parties under fair
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and most favourable terms. Such technologies include biotechnology and others ‘that are relevant to
the conservation and sustainable use of biological diversity or make use of genetic resources and do
not cause significant damage to the environment’.

259.  Recognising that technologies are sometimes subject to patents and other |PRs, access to such
technologies must be ‘on terms which recognise and are consistent with the adequate and effective
protection of intellectual property rights. Adoption here of the clause beginning ‘adequate and
effective protection’ was specifically to establish a link with the TRIPS Agreement, which also uses
this language.

260. Paragraph 16.5 requires the parties to cooperate to ensure that patents and other IPRs ‘are
supportive of and do not run counter to' the CBD’s objectives. This reflects disagreement about
whether or not IPRs support the CBD’ s objectives, and implicitly accepts that conflicts may well arise
between IPRs and the CBD, and that ‘ subject to nationa and international law’ these conflicts should
be eliminated.

261. To review implementation of the CBD, the Conference of the Parties (composed of all state
parties) meets periodically. Although intellectual property was a specific agenda item at its third
meeting (COP-3) in November 1996, IPRs are most frequently discussed in deliberations on such
topics as access to genetic resources and benefit sharing, technology transfer, and traditiona
knowledge. Perhaps the strongest criticisms of TRIPS and IPRs in general have arisen from debates
faling within the | atter topic.

262. The CBD explicitly acknowledges the role of traditional knowledge, innovations and
practices in biodiversity conservation and sustainable development, as well as the need to guarantee
their protection, whether through IPRs or other means. Article 8 (j) requires the partiesto

respect, preserve and maintain knowledge, innovations and practices of indigenous and loca
communities embodying traditiond lifestyles relevant for the conservation and sustainable use of
biological diversity and promote the wider application with the approva and involvement of the
holders of such knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices.

263. This implies that the holders have rights over their knowledge, innovations and practices,
whether or not they are capable of being protected by IPRs. But the language is vague and it is
difficult to ascertain the specific lega requirements—if any — of the contracting parties.

264. The COP has become a forum in which TRIPS and IPRs are openly critiqued. The word
‘biopiracy’ is frequently invoked by developing country delegations, evidencing the extent to which a
term that was coined to inspire critical perspectives and political activism relating to the role of IPRs
in determining the skewed distribution of benefits from the biotrade has gained wide currency.”*

The Food and Agriculture Organization of the United Nations and the International Treaty on Plant
Genetic Resources for Food and Agriculture

265.  During the 1980s the FAO became the principle battleground of what became known as ‘the
seed wars .?*®> The main bone of contention was that the free exchange principle was being abused by the
developed countries since: (a) most of the world base crop collections were held in the developed world
even though most of the accessions had come from the developing world; and (b) while folk varieties
were treated as being the common heritage of humankind, plant breeders in the developed countries
were securing | PR protection for their own varieties.
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266. At the 1981 FAO biennia conference, a resolution cdled for the drafting of a legd
convention. In 1983, the over-ambitious demand for a convention was replaced by a cdl for a non-
binding ‘undertaking’, and for the creation of a new FAO Commission on Plant Genetic Resources
(CPGR) where governments could meet for discussion and monitor what became known as the
International Undertaking on Plant Genetic Resources. By the mid-1980s, over 100 countries agreed
to the IUPGR, including many developed countries that would not have signed a binding convention.
The first meeting of the Commission took place in 1985, and it is now the largest FAO commission
with 161 members plus the European Union.

267. The objectives of the IUPGR were ‘to ensure the safe conservation and promote the
unrestricted availability and sustainable utilization of plant genetic resources for present and future
generations, by providing aflexible framework for sharing the benefits and burdens.’

268. The Farmers Rights concept was included in the IUPGR from 1989 — in response to the
developed countries’ insistence on excluding IPR-protected plant varieties from application of the
common heritage principle.?”® ‘Farmers Rights is not an IPR as such, but it is frequently suggested
as aprinciple that could be implemented as a compensation or benefit-sharing mechanism. Officially
Farmers Rights is an attempt to acknowledge ‘the contribution farmers have made to the
conservation and development of plant genetic resources, which constitute the basis of plant
production throughout the world’. Resolution 5/89 defined Farmers' Rights as ‘rights arising from the
past, present and future contributions of farmers in conserving, improving and making available plant
genetic resources particularly those in the centres of origin/diversity. Those rights are vested in the
international community, as trustees for present and future generations of farmers, and supporting the
continuation of their contributions as well as the attainment of overall purposes of the Internationa
Undertaking' [on Plant Genetic Resources].

269. In May 1992 the Conference for the Adoption of the Agreed Text of the Convention on
Biological Diversity adopted Resolution 3 on ‘The Interrelationship Between the Convention on
Biologica Diversity and the Promotion of Sustainable Agriculture’ . This recognised the need ‘to seek
solutions to outstanding matters concerning plant genetic resources within the Global System for the
Conservation and Sustainable Use of Plant Genetic Resources for Food and Sustainable Agriculture,
in particular: (a) Access to ex situ collections not acquired in accordance with this Convention; and
(b) The question of farmers’ rights.”’

270.  The following year, CPGR Resolution 93/1 caled for the IUPGR to be revised in harmony
with the CBD. To this end, the Commission, now called the Commission on Genetic Resources for
Food and Agriculture (CGRFA), held a series of negotiations to revise the International Undertaking.
Protracted discussions progressed, albeit slowly, at severa extraordinary sessions of the CGRFA, and
at aseries of contact group meetings convened by the Chair of the CGRFA.

271.  These negotiaions were finally concluded in November 2001, when a text for the revised
Undertaking was adopted and then converted into alegally-binding treaty.

272. Recognising both the sovereign rights and the inter-dependence of countries over their
PGRFA, the International Treaty establishes a multilateral sytem that aims to facilitate access and
benefit-sharing (ABS). ABS is to be regulated principaly by means of a standard material transfer
agreement (MTA), which will apply also to transfers to third parties and to al subsequent transfers.

273.  One of the most controversia parts of the Treaty is Article 12.3(d), which states that

‘recipients shall not claim any intellectual property or other rights that limit the facilitated access to
the plant genetic resources for food and agriculture, or their genetic parts and components, in the form
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received form the Multilateral System’. Such an undertaking is to be provided in the standard MTA
adopted to regulate the facilitated access. Japan and the United States both opposed this language and
abstained from the vote on the adoption of the Treaty.

274.  What exactly is the issue here? In some lega jurisdictions, it is possible to patent DNA
sequences and chemical substances that have been isolated from plant material without any structural
modification. Therefore a patent holder could restrict — subject to possible research exemptions — use
of the protected sequence or compound by others, and even accessif the patent covered the method of
isolation. To some developed countries, allowing such patents is necessary to encourage innovation
and disclosure of the ‘invention’. But to many developing countries (and even some developed
countries), they legitimise misappropriation of resources to which they have sovereign rights, and are
contrary to the spirit of an internationa agreement that emphasises exchange rather than
appropriation.
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PART THREE:
SUMMARY OF MAIN FINDINGS AND CONCLUSIONS

[TO BE DRAFTED]
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ANNEX |: UseruL PUBLICATIONS ON TRIPS

Blakeney, M. Trade Related Aspects of Intellectual Property Rights: A Concise Guide to the
TRIPs Agreement. London, Sweet & Maxwell, 1996.

This book provides a comprehensive textual analysis of the TRIPS Agreement. The first part details
the background of TRIPS including its evolution, and introduces the key concepts and institutions of
the global IPR system. The second part of the book comprises an in-depth analysis of the whole
agreement.

Beier, F.-K. and G. Schricker, eds. From GATT to TRIPS. Weinheim, VCH, 1997.

This book congtitutes a comprehensive survey over, and insight into the TRIPS Agreement, from the
general rules and special provisions to the obligations of the Member States with regard to the
enforcement of the various rights and settlement of disputes. The book also deals with the adoption of
the Agreement's provisions into national law, particularly within the framework of the European
Community.

Correa, C.M. Intellectual Property Rights, the WTO and Developing Countries. The TRIPS
Agreement and Policy Options. London, New York, Penang, Zed Books & Third World
Network, 2000.

The author explores the TRIPS Agreement’ s implications for developing countries. These relate to the
future of R&D, their access to advanced technology, commercial exploitation of their natural
resources and the welfare effects. He focuses on information technologies, integrated circuits and
digital information, and also the conservation and sustainable use of genetic resources for food and
agriculture. Correa also indicates some TRIPS-compatible policy options.

Correa, C.M. and A.A. Yusuf, eds. Intellectual Property and International Trade: The TRIPS
Agreement. London, The Hague and Boston, Kluwer Law International, 1998.

This work offers a framework for understanding the background, principles and complex provisions
of the TRIPS Agreement. It highlights the context in which it was elaborated and adopted, and
explains the manner in which it is to be interpreted and applied. The book further analyses the new
standards established under TRIPS. Finally, the work aims to stimulate further discussions and
analysis in this area of growing importance to international law and international economic
relations, particularly in respect of the possibilities offered by TRIPS the legidlative latitudes it |eaves
its member states and the loose ends that may need to be addressed at national or international level
in the future.

Gervais, D. The TRIPS Agreement: Drafting History and Analysis. London, Sweet & Maxwell,
1998.

This guide to the TRIPS Agreement consists of two parts. The first part is a summary of the
negotiations themselves including the informal sessions. The second provides information on how to
interpret the text of the Agreement, and includes texts of earlier versions and a commentary with each
Article of the final version. The purposes of the commentary is to explain the underlying issues, any
link with other provisions of the Agreement or of other relevant agreements, the possible impact of
other GATT rulesor principles of international IPR law, and where thisis useful, to point out possible
divergencies of views of arguments that may surface in the application of the Agreement.
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Maskus, K.E. Intellectual Property Rightsin the Global Economy. Washington DC, Institute for
Inter national Economics, 2000.

This book provides a comprehensive economic assessment of the effects of stronger |PRs through the
TRIPS Agreement. The author presents findings on the potential effects of stronger global IPRs,
including likely impacts on foreign direct investment, technology transfer, and pricing under
enhanced market power.

United Nations Conference on Trade and Development. The TRIPS Agreement and Developing
Countries. New York & Geneva, United Nations, 1996.

This is a study on the financial and other implications of TRIPS on developing countries. Part one
assesses the economic implications of TRIPS, focusing on market-related costs and benefits, as well
as the direct costs stemming from implementation. It also summarizes the results of selected country
case studies carried out for the purpose of this study. Part two dealswith the main disciplines covered
by TRIPS It highlights the principal provisions of each of these, its main economic and legal
implications, general issues arising from its implementation and the costs involved in implementing
the specific discipline. A section containing summaries of the main findings and conclusions of the
study and the key issues that might require further consideration is presented. The section also
explores the role that international organizations can play in assisting developing countries in their
effortsto implement TRIPS,

Watal, J. Intellectual Property Rights in the WTO and Developing Countries London, The
Hague and Boston, Kluwer Law International, 2001.

The implementation of TRIPS with its enormous effect on national and global strategies for
healthcare, agriculture, and the environment, among other crucial sectors of the world econony is
clearly among the most critical projects currently under way in the field of international relations.
This book, written by a former TRIPS negotiator for India, assesses the benefits and pitfalls of TRIPS
compliance for developing countries. She explains how TRIPS was negotiated at the Uruguay Round,
how various countries have implemented it so far, how the WTO monitors compliance, how the WTO
dispute settlement process has worked to date in matters involving TRIPS, and how it is likely to deal
with new issues that arise. Most importantly, she explains how developing countries can interpret
TRIPSto their best advantage, and how to ensure that the " constructive ambiguity" that characterizes
the agreement remains flexible.
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ANNEX |l: KEY ISSUES AND SALIENT FEATURES OF THE TRIPS AGREEMENT

Scope (Art. 1) Copyright and related rights, trademarks, geographica
indications; industriad designs;, patents, layout designs of
integrated circuits; undisclosed information.

General obligations/basic principles

Nationd treatment (Art. 3) Requires all Members to treat nationals of other countries no less
favourably than their own nationals on al matters concerning
IPRs, subject to certain exceptions dready provided in
conventiong/treaties related to | PRs.

Most-favoured-nation treatment | Advantages, privileges granted by a Member to the nationals of
(Art. 4) any other country should be extended unconditionally to the
nationals of all other Members.

Exhaustion of intellectua For the purposes of dispute settlement, nothing in the Agreement
property rights (Art. 6) shall be used to address the issue of exhaustion of IPRs, provided
there is compliance with national treatment and most-favoured-
nation treatment.

Basic objectives and principles The protection and enforcement of 1PRs should contribute to the
(Arts. 7& 8) promotion of technological innovation and to the transfer and
dissemination of technology. They should aso contribute to the
mutual advantage of producers and users of technologica
knowledge and in a manner conducive to social and economic
welfare and to a balance of rights and obligations. The Agreement
allows members to adopt measures necessary to protect public
health and nutrition, and to promote the public interest in sectors
of vital importance to their socio-economic and technologica
development. At the same time, appropriate measures can be
taken in order to prevent the abuse of IPRs or the resort to
practices which unreasonably restrain trade or adversdly affect the
international transfer of technology.

Standards
Copyright and related rights
Relation to the Berne All members are required to comply with the substantive
Convention (Art. 9) provisions of the Bern Convention except for the obligation on
moral rights. Eligible works must be protected on the basis of
their expression as a literary work, not on the basis of ideas,
procedures, methods of operation or mathematica concepts as
such.
Protection of computer Computer programs are protected (for the normal period of
programs and compilation of | literary works, if the term is calculated on the basis of the life of
data (Art. 10) the author plus). Compilations of data are a so protected under the
Agreement.
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Rental rights (Art. 11)

Protection of performers,
producers of phonograms &
broadcasting organizations
(Art. 14)

Trademarks

Protection of service marks
(Arts. 15 & 16)

Protection of well-known
marks (Art. 16)

Elimination of restrictions
on use of trademarks (Art.
20)

Geographical indications

Geographical names (Art.
22)

Additional protection (Arts.
23 & 24)

Industrial designs

Term of protection (Arts. 25
& 26)

Patents

Scope of protection (Art. 27)

Members shall provide to authors the rights to authorize or to
prohibit the commercia rental of their works or to the public and
for cinematographic works unless commercia rental has led to
widespread copying which is materidly impairing the
reproduction rights.

Specific provisions are introduced for the protection of performers
and the term of protection is extended (50 years) (as compared to
the Rome Convention).

Provides equa treatment to trade and service marks. Under
certain circumstances aso provides protection against use of
dissmilar goods and services. No cancellation for reason of non-
use (if use required to maintain aregistration).

Well-known marks must be protected even when not used in a
country. In determining whether a trademark is well known, the
knowledge of the trademark in the relevant sector of the publicis
to be taken into account (Art. 16.2).

Use of trademarks is not to be encumbered by specid
requirements, such as use with another trademark.

Provides means to prevent use of geographical direct or indirect
names from miseading the public asto the true origin of the good
or which congtitutes an act of unfair competition.

With regard to wines and spirits, protection must be provided
even where there is no threat of the public being misled as to the
true origin of the good. A multilateral system of notification and
registration will be established for wines eligible for protection.

For industrial designs, a protection of at least 10 yearsis required.
Specia provisions on textile designs which leave each Member to
decide whether to provide protection through copyright law or
industrial design law.

Protection should be available for any inventions, whether
products of processes, in al fields of technology Inventions that
threaten public order or moraity need not be patented, provided
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the commercialization of such inventions is also prohibited. Most
biotechnological inventions must also be protected, but plants and
animals and essentially biological processes for the production of
plants and animas (excluding micro-organisms and micro-
biological processes) may be exempted from patent protection.

Non-discrimination (Art. The Agreement requires non-discrimination in the granting of
27.1) patents and the enjoyment of rights in relation to the field of
technology, the place of invention and whether patented products
areimported or locally produced.

Term of protection (Art. 33) | The duration of protection must not be less than 20 years from the
date of filing application.

Other uses without In principle, no restrictions are placed on granting compulsory
authorization of the licensing and government use of patents. However, these practices
patentholder (Art. 31) must respect a number of conditions to prevent patent-holders

rights being undermined. Authorization of such use should be
considered on its individual merits. The detailed conditions for
granting these authorizations are listed in the Agreement.

Process patents (burden of Reversal of the burden of proof in civil proceedings relating to

proof) (Art. 34) infringements of process patent is to be established in certain
Cases.
Plant varieties (Art. 27) Plant varieties, including seeds, must be protected through patent
or alternative sui generis means.
Layout designs of integrated Substantive provisions of the Washington Treaty must be
circuits (Arts. 35-37) respected with a number of additional obligations: scope of

protection includes not only the protected chip, but aso articles
incorporating it. Term of protection must be 10 years. An
‘innocent infringer’ must be free from liability, but once he has
received notice of infringement, he is liable to pay a reasonable
royalty.

Undisclosed information and test
data (Art. 39)

Protection of trade secrets Undisclosed information (or trade secrets) must be protected
against acquisition, use or disclosure in a manner contrary to
honest commercial practices. To benefit from such protection,
information must be secret, have commercial value owing to such
secrecy, and have been subject to reasonable steps to keep them
Secret.

Protection of test data Test data provided by a company in order to gain marketing
approva for pharmaceutical and agricultural chemical products,
must be protected against unfair commercial use; they must also
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be protected against disclosure, except where necessary to protect
the public or unless steps are taken to ensure that the data are
protected against unfair commercial use.

Anti-competitive practicesin
contractua licences (Art. 40)

Licensing practices The Agreement recognizes that countries may specify in their
domestic legidation the commercial licensing practices that
constitute an abuse of intellectual property protection, and take
steps to address these through appropriate measures.

Consultations among Members must cooperate with each other, including through the
members provison of information, in investigations of aleged abuse of
intellectual property rights that have international dimensions.

Enforcement

Genera obligations (Art. 41) Members must provide effective means of action for any right
holder, foreign or domestic, to secure the enforcement of his/her
rights, while at the same time preventing abuse of the procedures.

Procedures (Arts. 43-50) The Agreement specifies procedures for civil and judicial action,
including means to produce relevant evidence. Civil remedies that
must be available must include injunctions, damages and
destruction of infringing goods or disposal of these outside the
channels of commerce. Provisional measures must be available to
prevent infringing activity and to preserve relevant evidence.
Judicial authorities must have the authority to adopt provisiona
measures inaudita altera parte.

Customs cooperation Right holders must have the means to obtain the cooperation of
the customs authorities in preventing imports of pirated copyright
and counterfeit trademark goods.

Criminal procedures (Art. 61) Criminal procedures and penalties must be available in case of
wilful trademark-counterfeiting or copyright piracy on a
commercial scae.

Indemnification of the defendant | Compensation for the abuse of enforcement measures are
(Art. 48) specified, including payment of defendant expenses, which
include appropriate attorney’ s fees.

Acquisition and maintenance of | Procedures or formalities for obtaining intellectual property rights
IPRs (Art. 62) should be fair, reasonably expeditious, not unnecessarily
complicated or costly, and generally sufficient to avoid
impairment of the value of other commitments.
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Dispute settlement (Arts 63 &
64)

Faster procedures

The new WTO dispute settlement procedures will apply to the
TRIPS Agreement.

Dispute settlement procedures will be faster than in the GATT
because of time limits at each stage of the process. There is no
scope for interested parties to block the process of the adoption of
recommendations of panels.

Transitional arrangements (Art.
65)

Developing countries

Least devel oped countries

One-year transitional period for al countries to apply the
Agreement.

Developing countries can delay application of the Agreement for
another four years, except for national treatment and MFN
obligations. These countries are entitled to an additional five-year
period for introducing product patents in areas of technology
(pharmaceuticals and agricultural chemicals) that are not
protected at the date of application of the Agreement. This 10-
year delay in the implementation of these provisions should be
seen in conjunction with Art. 70.8 of the Agreement which
provides, in respect of pharmaceutical and agricultura chemica
products, the following arrangements. any member who does not
make available, as of 1 January 1995, patent protection for the
pharmaceutical and agricultural chemical inventions must accept
the filing of applications for patents for such inventions
(establishment of a ‘mailbox’ for patent applications claiming
such product patents), and must do so from 1 January 1995, even
if it is a country which may delay the application of the
Agreement, as indicated above. Once the Agreement becomes
applicable in that country, it must take a decision in respect of the
application (either rgject it or grant a patent) but, in doing so, it
must apply (retroactively) the criteria of patentability aslaid down
in the Agreement. If its decision is to grant a patent, that patent
will be available for the remainder of the term (Art. 70, para. 8).
However, an ‘exclusive marketing right’ (for a period of five
years) must be granted concerning the invention which is the
subject matter of the application if, after 1 January 1995, in
another country a patent application has been filed and a patent
granted for that product and marketing approval obtained in such
other Member (Art. 70, para. 9).

Least developed countries are entitled to delay application of the
Agreement, except for national treatment and MFN until 1
January 2006. However, they are also covered by the requirement
to protect all pharmaceutical inventions made after the entry into
force of WTO.

Technical cooperation (Art. 67)

The Agreement calls upon developed country members to provide
technical and financial assistance in favour of developing country
members on mutually agreed terms and conditions.

Source: UNCTAD 1996:8-11
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Committee took place in Spring 2001. A second meeting will be held in December 2001.

187 1n 2000, UNCTAD began its work on TK by holding an Expert Meeting on National Experiences and
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