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THE SOUTH CENTRE

In August 1995, the South Centre became a permanent intergovernmental
organization of developing countries. In pursuing its objectives of promoting South
solidarity, South-South co-operation, and coordinated participation by developing
countries in international forums, the South Centre has full intellectual independence.
It prepares, publishes and distributes information, strategic analyses and
recommendations on international economic, social and political matters of concern
to the South.

The South Centre enjoys support and co-operation from the governments of the
countries of the South and is in regular working contact with the Non-Aligned
Movement and the Group of 77. Its studies and position papers are prepared by
drawing on the technical and intellectual capacities existing within South governments
and institutions and among individuals of the South. Through working group
sessions and wide consultations which involve experts from different parts of the
South, and sometimes from the North, common problems of the South are studied
and experience and knowledge are shared.



CONTENTS

List of Abbreviations

l. INEFOAUCTION ... s s s 1
I, Origin Of the CONCEPL ... bbb 2
111, Reaffirmation of the CONCEPL ...t sssssssssens 4
IV, RALONAIE. ... 8
V.1 EQUILY oot 8
V.2 CONSEIVALION......covvomrieiimriesseesssseesssssesss s 10
IV.3  Preservation Of farmers’ PraCliCes.........currrmmeseesnssssnssssssssssssssssssssssssneees 12
\% Farmers’ Rights vs. intellectual property rights (IPRS) ......ccc.coumreerriinennens 14
V.1 REIGHONSNIP w.ovooocviiciiecse st 14
V.2 Farmers’ RIGhS 85 IPRS?.......ccc.ovirinsisinssisssisssssssssssssssssssssssssssssssssssssssssssssssnsens 16
VI. Content of Farmers’ Rights: posSibIe MEasUres........c..creerremnsesnssssnsessnnns 21
VI.1 By the international COMMUNILY ..........ccccurreiermieiisisss s sessssssessssssssenes 22
V1.2 By NAtioNal OVEIMMENLS ........cvuuurririerssnesssssesssssessssssessssssssssssssssssssssssssssssssssns 22
V1.3 By national/international aCtiON...........ccc..couevimrvicsessisssssssssssssssssssssssssssssssens 24
VII. A consensus text: implementing Farmers’ Rights at the national level............. 25
VII.1 Protection of traditional KNOWIEAGE...........c..comrrvemririeerieeriseesesssssesssessesses 26
VL2 BENEFIL-SNAMING ....oooovrivrnieeieeeiseeessssssssss i s ssss s sss s sssssssss 33
VI1.3 Participation of farmers in deciSion-mMaking ... 34
VI11.4 The right to save, sell and eXchange SEEdS...........cccc.rrimrriierinsssinsssessisssssssseens 36
VIS Other promotional MEASUIES.........ccc.urriiriinsiiessisesssssssessissssisssssessssssssssssssssssssssss 38
VL CONCIUSIONS ...ttt ettt e e e et e e e s st e e e e nteaeeesnnneneeans
40
Annex | - Article 15: Farmers’ RIGNTS. ... sssssssssssssssssssssssssssssnns 41
Annex Il - FAO Resolution 5/89 on Farmers’ RightS.......c.coiinnssinsinnsssssnns 42

Selected BiDlIOGraphy ...ttt sssssssssssssssssenes 44






CBD
GIFTS
IPRs
PBR
PGR
PGRFA
RAFI
TRIPs
UPOV

Organizations

ECOSOC
FAO
SAARC
SADC
UNESCO
WTO

LIST OF ABBREVIATIONS

Convention on Biological Diversity

Germplasm, Information, Funds, Technologies and Systems
Intellectual Property Rights

Plant breeders’ rights

Plant genetic resources

Plant genetic resources for food and agriculture

Rural Advancement Foundation International

Trade-Related Aspects of Intellectual Property Rights
International Union for the Protection of New Varieties of Plant

United Nations Economic and Social Council

Food and Agriculture Organization of the United Nations
South Asian Association for Regional Cooperation

South African Development Community

United Nations Educational, Scientific and Culturural Organization
World Trade Organization






. INTRODUCTION

Implementing “Farmers’ Rights” has become an important issue in recent international
debates on plant genetic resources. The “concept” has been referred to in several
international instruments and is already incorporated in several draft national laws and
regulations. The Contact Group established by the FAO Commission on Genetic
Resources has recently agreed a possible text for their recognition in a revised
International Undertaking on Plant Genetic Resources.

During more than a decade of discussions on issues relating to plant genetic
resources, the concept of Farmers’ Rights has been the basis for recognition of important
contributions that traditional farmers have made and continue to make for the
conservation and development of plant genetic resources. Though regarded by many as a
vague, abstract concept, the available evidence on the important role of traditional
farmers in conserving and improving such resources, has provided grounds for its growing
acceptance, and for the definition of the possible components of those Rights.

The purpose of this paper is to present the main issues that need to be considered
in order to implement Farmers’ Rights at the national level.

o First, it considers the origin of the concept in the framework of the
International Undertaking.

e Second, the paper describes how that concept has been incorporated in
international instruments and national regulations.

e Third, it explores in some detail the rationale of Farmers’ Rights.

e Fourth, the relationship between Farmers’ Rights and Intellectual Property
Rights (IPRs) is discussed.

o Fifth, different proposals for the implementation of such Rights are
presented. The possible content of Farmers’ Rights is discussed in the light
of suggestions made duirng the negotiations for the revision of the
International Undertaking.

e Sixth, the paper briefly reviews, on the basis of the draft agreed text on
Article 15 of the International Undertaking, the various elements of
Farmers’ Rights, including the protection of traditional knowledge under a
possible sui generis regime, benefit-sharing, the right of farmers to save, sell
and exchange seed, as well as other promotional measures for Farmers’
Rights.
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Options for the Implementation of Farmers' Rights at the National Level 3

Il. ORIGIN OF THE CONCEPT

The origin of the concept of Farmers’ Rights can be traced in the debates held within
FAO on the asymmetry in the distribution of benefits between farmers as donors of
germplasm, and the producers of commercial varieties that ultimately rely on such
germplasm. The basic concept was that while a commercial variety could generate returns
to the commercial breeder (notably on the basis of Plant Breeders’ Rights (PBRs), “no
system of compensation or incentives for the providers of germplasm” had been
developed (Esquinas Alcazar, 1996, p. 4).

The concept of Farmers’ Rights was incorporated in the International Undertaking.
This Undertaking (adopted by the FAO Conference in 1983) is a non-binding instrument
under which the States parties agreed to provide other parties adhering to the
Undertaking® “free access” to the plant genetic resources within their territory.2 The
principle of “free access” in this context, however, did not necessarily mean “free of
charge”, as clarified by Article 5a of Resolution 4/89.

Under these provisions countries could not, in principle, prevent access to plant
genetic resources residing in their territories, but they could certainly establish the
conditions under which such access could take place. This point was later developed by
the Convention on Biological Diversity, which made access (although not restricted to
non-commercial purposes) conditional upon “mutually agreed terms” and the sharing of
benefits obtained as a result of the access.

The establishment of such a system of free access under the International
Undertaking provoked some concerns in developed countries regarding the situation of
materials under private control, particularly those protected by PBRs (FAO, 1998, p.
271). The aim of the International Undertaking was not to prejudge the means of
appropriation that countries (while exercising their sovereign rights) could establish in
respect of plant genetic resources. Hence it was recognized that:

“Plant Breeders’ Rights, as provided for under UPOV (International Union for the Protection
of New Varieties of Plant) are not incompatible with the International Undertaking™ (Article
1. of the Agreed Interpretation, FAQO Resolution 4/89).

! In accordance with article 5b of Resolution 4/89, the benefits to be derived from the Undertaking are
“part of areciprocal system, and should be limited to countries adhering to the International Convention”.

2 The Parties undertook “To allow access to samples of such resources, and to permit their export, where
the resources have been requested for the purposes of scientific research, plant breeding or genetic
resource conservation. The samples will be made available free of charge, on the basis of mutual exchange
or on mutually agreed terms.” (Article 5 of the International Undertaking). In addition, in accordance with
Resolution 4/89, “A state may impose only such minimum restrictions on the free exchange of materials
covered by Article 2.1(a) of the International Undertaking as are necessary for it to conform to its national
and international obligations” (Article 2 of the Agreed Interpretation).
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In recognizing the legitimacy of plant breeders’ rights, a serious asymmetry became
apparent, for while breeders were able to secure property rights over the varieties they
created and the associated benefits, the value added by traditional farmers (who over time
had persistently conserved and improved those materials later on used by breeders)
received no recognition at all.

The concept of Farmers’ Rights thus emerged as a means to “provide a
counterbalance to intellectual property rights” (FAO, 1994a, para. 41). It was first
introduced by FAO Resolution 4/89, unanimously approved by more than 160 countries,
and was further defined by FAO Resolution 5/89 as:3

[R]ights arising from the past, present and future contribution of farmers in conserving,
improving and making available Plant Genetic Resources, particularly those in the centres of
origin/diversity. These rights are vested in the International Community, as trustees for present
and future generations of farmers, for the purpose of ensuring full benefits of farmers and
supporting the continuation of their contributions....”

One of the objectives of Farmers’ Rights, in accordance with the same Resolution, is to
allow farmers, their communities, and countries in all regions, fully to participate in the
benefits derived, at present and in the future, from the improved use of Plant Genetic
Resources, through plant breeding and other scientific methods.

In sum, the concept of Farmers’ Rights was adopted with a view to realizing the
objective of balancing the rights of traditional breeders and of plant breeders, while
allowing the farmers to benefit, in some way, from the value that they have creatively
contributed. Though the concept was only defined in a broad, imprecise manner, it
recognized the role of farmers as custodians of biodiversity and helped to call attention to
the need to preserve practices that are essential for a sustainable agriculture. The
adoption of that concept fostered an intense debate on the ways to recognize and reward
traditional farmers, not only to the current benefit of such farmers but in order to ensure
the continuity of activities that are crucial for humanity at large.

3 See Annex I1.
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I1l. REAFFIRMATION OF THE CONCEPT

Since the adoption of the concept of Farmers’ Rights, considerable empirical evidence has
highlighted the role of traditional farmers in relation to plant genetic resources.* The idea
of recognizing Farmers’ Rights transcended FAO and the International Undertaking and
was also supported in other international fora.

This concept was reaffirmed in various contexts, namely:

e Chapter 14.60(a) of Agenda 21 (approved at the UN Conference on
Environment and Development held in Rio de Janeiro in 1992), stated that
the appropriate United Nations agencies and regional organizations should
“strengthen the Global System on the Conservation and Sustainable Use of
Plant Genetic Resources for Food and Agriculture (PGRFA) by ... taking
further steps to realize Farmers’ Rights”.

e Resolution 3 of the Nairobi Conference for the Adoption of an Agreed Text
of the Convention on Biological Diversity, identified the realization of
Farmers’ Rights as one of the “outstanding issues” for further negotiation.

e The Global Plan of Action for the Conservation and Sustainable Utilization
of Plant Genetic Resources for Food and Agriculture, included the
realization of Farmers’ Rights at the national, regional and international
level, as one of the long-term objectives of the Plan, in the context of in situ
conservation (para. 32).5

e A June 1999 study by the Economic and Social Council (ECOSOC) on the
Right to Food, submitted to the Commission on Human Rights, urged that
Farmers’ Rights be promoted as part of the “Right to Food”, especially since
“our future food supply and its sustainability may depend on such rights
being established on a firm footing” (Commission on Human Rights, 1999).

The Convention on Biological Diversity (CBD) did not explicitly address the issue of
Farmers’ Rights. Nevertheless, according to article 8 of the CBD, each Contracting Party
shall “as far as possible and as appropriate”,

* See, for example, Glachant and Leveque, 1993; Louwaars and Marrewijk, 1996; Evenson, Gollin and
Santanidllo (Editors), 1998; Brush (Ed.), 2000.

® However, no firm and clear commitments were made at the Leipzig Conference (which adopted the
Global Plan) with regard to the form of implementation of such rights (Berhan and Egzibher 1996).
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“ ... subject to its national legislation, respect, preserve and maintain knowledge, innovations
and practices of indigenous and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity and promote their wider application with
the approval and involvement of the holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices”.

This provision is programmatic in nature and requires to be implemented by the
Contracting Parties through specific measures to be adopted at the national level. A
Conference of these Parties has already convened to consider this issue,® but little
progress has been made so far on the concrete ways to provide protection to traditional
knowledge.”

Despite lack of a specific reference to the concept of Farmers’ Rights, the CBD
may be considered a relevant framework for the implementation of some components of
such Rights, particularly with regard to the sharing of benefits and for funding (Articles
15.7 and 20). These benefits include access to, and transfer of, technology, which makes
use of the genetic resources provided (Article 16.3); participation in biotechnological
research using such genetic resources (Article 19.1); and priority access to the results and
benefits arising from such biotechnological research (Article 19.2) (FAO, 1994a, para. 8).

Some proposals for national legislation have also reaffirmed the concept of
Farmers’ Rights. An example of the possible implementation of such Rights at the
national level is offered by the draft law on plant varieties protection under consideration
in India. 8 Farmers’ Rights are not specifically defined.® However, Article 31 of the draft
states that:

“Nothing contained in this Act shall affect the right of a farmer to save, use, exchange, share or
sell his farm produce of a variety produced under this Act ... provided that a farmer shall not be
entitled for such right in case where the sale is for the purpose of reproduction under commercial
marketing arrangements” (article 31).10

® See, for example, document UNPEP/CBD/COP/3/L.13, 13 November 1996. The Parties agreed to establish
an ad hoc open-ended inter-sessional working group to address the implementation of Article 8 (j) and
related provisions to be composed of Parties and observers including, in particular, representatives of
indigenous peoples and local communities. The Working Group held itsfirst Meeting in Seville, in March
2000.

" WIPO has also initiated studies on the matter, in the context of its “Program on Global Intellectual
Property Issues’. See The Crucible Il Group, 2000, p. 72-85.

®Bill No. 123 of 1999.
° An earlier version of the bill defined Farmers' Rights asfollows:

“The farmers' rights for the purpose of this Act mean the rights arising from the past,
present and expected future contributions of farmers in ensuring conservation, improvement
and availability of plant genetic resources, particularly in the centres of origin or diversity
through a continuous engagement in an on-farm evolution of variations within varieties. For
their above said contributions, the farmers are entitled to full benefits and support in the
continuation of their contribution” (article 22.ii).

10 This text replaces a provision contained in previous drafts, according to which “Nothing shall affect the
farmer’s traditional rights to save, use, exchange, share and sell his farm produce of the protected variety
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Another interesting feature of the proposed law is the establishment of a system of
“benefit-sharing” based on “the extent and nature of the use of genetic materials” of the
claimant in the development of the protected variety, and on the commercial value and
demand in the market (article 26.5). The determined amount of benefit-sharing should be
deposited by the breeder in a “National Gene Fund” (article 52),'* which would also
receive “a fee by way of royalty” to be paid annually by every breeder that the Central
Government may impose for the retention of the registration under the Act. The Fund
would cover, among other things, “the expenditure for supporting the conservation and
sustainable use of genetic resources including in situ and ex situ collections”. (article
52.2c)

Other proposals for the recognition of the rights of local, indigenous and farmers
communities at the national level include the following (The Crucible Il Group, 2000, p.
96-97):

e An “African Model Legislation for the Recognition and Protection of the
Rights of Local Communities, Farmers and Breeders, and for the Regulation
of Access of Genetic Resources” was developed by the Organization of
African Unity’s (OAU). Part V of the draft defines the concept and the
scope of Farmers’ Rights.

e The Zambian Government has drafted a plant variety protection law that
seeks to protect the innovations of local communities and indigenous
peoples, in keeping with its obligations under the CBD.

e In Thailand, a draft Plant Variety Protection Bill would combine recognition
for the rights of plant breeders to their newly developed varieties with the
protection of native varieties that have been conserved and developed by
farmers and local communities.

e The Plant Varieties Act of Bangladesh, drafted by the National Committee
on Plant Genetic Resources, recognizes community rights and Farmers’
Rights, and proposes the establishment of a fund to support communities in
the conservation and development of plant varieties.

o Costa Rica’'s “Biodiversity Law” (May, 1998) recognizes and expressly
protects the practices and innovations of indigenous peoples and local
communities related to the use of biodiversity components, and their

except salefor reproductive purpose under commercial marketing arrangements” (article 17).

1 According to an earlier version of the law, the funds of a “National Community Gene Fund” would be
utilized in trust for Indian farmers for collecting, evaluating, upgrading, conserving and utilizing genetic
variability. One of the resources of the Fund would have been based on a percentage of the total sales of
protected varieties. The law would have implemented, through this mechanism, the sharing of benefitsin
the gains accruing from the commercial exploitation of germplasm (Srinivasan, 1996, p.81).
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associated knowledge. The law obliges the competent authority to reject any
request for recognition of intellectual or industrial rights for biodiversity
components or knowledge that is already recognized by community rights.

In sum, the concept of Farmers’ Rights has been recognized in various international
instruments, including as a component of Human Rights. It also finds support in the CBD
in the context of article 8(j), while it has also begun to receive recognition in national
legislation.
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V. RATIONALE

Though there has been little academic work on the concept of Farmers’ Rights,'? the
debate that took place within FAO and in other fora has helped to clarify the rationale for
the recognition of such Rights. Such rationale seems to be grounded on three sets of
considerations, relating to equity, the need to ensure the conservation of plant genetic
resources for food and agriculture, and the establishment of barriers to IPRs that may
restrict farmers’ practices with respect to saving, selling and exchanging seeds. These
considerations are briefly examined below.

IV.1 Equity

Conservation (in situ, including on farm, and ex situ), research and development, and the
utilization of plant genetic resources, are components of a complex system in dynamic
interaction. Such an interaction is based on market and non-market relationships among
different types of agents with specific functions within a system that may be called the
“Plant Genetic Resources System”.13 Agents in the plant genetic resources system
include traditional farmers and indigenous communities, collectors and curators
(conservation subsystem), research institutions (research and development subsystem)
breeders and seed companies (commercial breeding/production subsystem), and farmers
(agricultural use subsystem). Each of these groups perform different functions within a
particular framework of customary and legal rules (ten Kate, Kerry and Laird, 1999, p.
132).14 The dividing lines between these activities are not, however, always clear cut.
Thus, traditional farmers undertake empirical research at the farm level not just on
varieties but also on cultivation techniques.

Traditional farmers both conserve and use plant genetic resources (PGR). The
value of plant genetic resources is preserved and enhanced by their utilization for
planting, seed production and continuous selection of the best adapted farmers’ varieties
(landraces). Such farmers generally interact among themselves on the basis of barter or
exchange across the fence, thus fostering the diffusion of their varieties and further
development.

Collectors and curators collect and/or conserve and manage plant genetic
resources, specifically with regard to their characterization, cataloguing, evaluation and
pre-development. They interact with traditional farmers, research institutions, breeders

12 See Girsberger, 1999.
3 The following characterization of this system is substantially based on Correa, 2000.
 Thefollowing description of the “Plant Genetic Resources System” is based on Correa, 2.000, p.240.



10 South Centre T.RA.D.E. Working Papers

and seed companies. In most cases, such an interaction is based on non-market
transactions. Traditional farmers are not paid for the value they deliver: breeders and
seed companies are not charged a price for the samples they obtain. Research institutions
utilize plant genetic resources to undertake basic and applied research, including agro-
biotechnology, and to enhance existing varieties and the availability of gene-pools.
Interaction with other agents in the system (traditional farmers, curators, breeders) is
generally on a non-market basis. However, a strong trend towards protection of research
results and increased linkages with private companies are introducing market-based
means of interaction.

Breeders utilize plant genetic resources in breeding programmes. They obtain
materials and scientific information from the former groups, generally on a non-market
basis, and produce new or improved varieties for sale in the market. Intellectual property
rights, wherever available, strengthen their market position and their ability to recover
development expenditures. Seed companies utilize “breeding” results to propagate and
sell seeds. They operate entirely within the market. Plant genetic resources are one of the
(intangible) inputs in seed production, though such resources are not attributed a
particular value, except where protected by intellectual property rights.

Finally, farmers who utilize improved varieties are at the end of the
research/production chain.  They benefit from the work undertaken, whether
remunerated or not, within other subsystems. Their relationship with seed suppliers is
market-based. Farmers both use and produce seeds, which they can reuse freely or in the
framework of the “farmer’s privilege”,1> where applicable.

While, in sum, traditional farmers create economic value, the problem is that such
value has no direct expression through market mechanisms. Some fragmented evidence
on the economic benefits obtained by recipients of plant genetic resources is available
and provides useful insights on their value (National Research Council, 1993; Evenson,
Gollin, Santaniello, 1998). However, the economic value of diversity conserved by
traditional farmers for agriculture is difficult to assess (Brush, 1994).

The value of farmers’ varieties is not directly dependent on their current use in
conventional breeding, since the gene flow from landraces to privately marketed cultivars
of major crops is very modest ( Wright, 1998, p. 229). Conventional breeding increasingly
focuses on crosses among elite materials from the breeders own collections and advanced
lines developed in public institutions. According to one study, materials from ex situ
genebanks contributed three per cent of the germplasm used by breeders, and materials
from in situ conservation areas a further one per cent (Swanson and Luxmoore, 1996).

Though it is expected that the demand for primitive materials may increase in the
future (ten Kate, Kerry and Laird, 1999, p.141), it would be unrealistic to think that
substantial value may be derived from current gene flows of landraces held in in situ
conditions (Gollin, 1998, p. 236-238). As a result, any economic measure directly linked
to such flows would grossly underestimate the global values generated by farmers’
varieties over time. Farmers’ Rights thus need to be considered, not only on the basis of

> Thisis an exception generally allowed under PBR regimes, which permits farmers to reuse, in their own
exploitation, the seeds obtained from the utilization of protected varieties.
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the added value that they may generate today, but also retroactively address farmers’ past
contributions (Wright, 1998, p. 229).

In sum, traditional farmers create economic value for others, but cannot themselves
benefit from it. There is no market for the value they create, however, other agents in the
“Plant Genetic Resources System” do benefit from the materials provided by traditional
farmers, and obtain specific rights over the germplasm that incorporates what traditional
farmers have developed in the past (FAO, 19944, para. 41).

The development of the concept of Farmers’ Rights may be regarded, in this
context, as the result of equity considerations: there is a moral obligation to ensure that
traditional farmers receive a fair share of the benefits arising from the use of plant genetic
resources that they conserve and improve.

1V.2 Conservation

A second element underlying the rationale of Farmers’ Rights relate to their possible role
as an instrument to support the conservation of plant genetic resources for food and
agriculture. Maintenance of biological diversity in farming systems generates value for the
global community which is determined by the following components.

1. A “portfolio effect”, namely, the static value of retaining a wide range of
varieties and methods of production, which reduces the risk of variability of
production;

2. A “quasi option value”, based on the value of the future flow of expected
information to be generated by the retained diversity;

3. An “exploration value”, or the value of retaining the evolutionary process of
varieties and the opportunity of discovering new traits and characteristics
(Swanson, Pearce and Cervigni, 1994, p.26).

Farmers benefit from the availability of germplasm to face changes in the environment,
diseases or pests (“quasi option” value). The “exploration value” may be of particular
importance for biotechnology-based industries, which can exploit genes of particular
agronomic interest. Consumers, finally, benefit from a reduced risk of variability in
production (“portfolio value”) and from better and more production. These values can
not be appropriated by farmers, in the absence of a market mechanism or other specific
instruments that put an obligation to pay on those receiving the benefits.

The economic value of plant genetic resources may also be analysed, in marginal
terms, on the basis of the opportunity cost of the conversion of biodiversity to specialized
production. While conserving landraces, traditional farmers are deprived of obtaining
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higher productivity and income associated with the use of modern varieties. There is,
therefore, a value determined by the differential in the average yield between the use of
land in a traditional as opposed to a specialized form of production (Swanson, Pearce and
Cervigni, 1994, p.25).

Farmers holding landraces, thus create an economic value but they are currently
unable to appropriate it for the purposes of generating an income. There is a market
failure that undervalues, or does not value at all, farmers’ contributions. In economic
terms, farmers generate externalities as providers of a “global public good”.26 The direct
beneficiaries of the value created by the non-conversion of land from traditional to
specialized use are those able to utilize downstream the germplasm so conserved. The
existence of greater diversity also has a significant positive impact on the stability of food

supply.

Farmers’ Rights may be seen, in this context, as a means of ensuring that plant
genetic resources for food and agriculture are conserved and continue to be made
available (FAO, 1994a, para. 41).17 However, the implementation of such Rights should
not be regarded as a means of rendering the conservation conditioned on such rights but
as a general support to the traditional farmers’ activities (Esquinas Alcazar, 1996, p. 15). In
other words, it may be difficult to hold that, in the absence of a prompt realization of
Farmers’ Rights, the traditional farmers will abruptly cease in their role as conservers of
plant diversity, or that the intensity of such activities will be directly dependent, at least
in the short term, on such realization.'® But it may be affirmed that some part of farmers’
biodiversity is lost every day and if no action is taken, in the long term such activities will
be substantially weakened, putting at risk the survival of an essential component of the
Plant Genetic Resources System.

This point may be illustrated by way of a comparison with IPRs. The conventional
theory argues that in the absence of IPRs, there will be inadequate investment in research
and development, since there will be no means to ensure the recovery of expenditures
made. Thus, IPRs are regarded as a condition for an optimal investment in such activities.
In contrast, the realization of Farmers’ Rights, conceived as a non-exclusive mechanism,
cannot be reasonably assumed to be indispensable for the continuation of conservation
activities that are taking place as an integral part of existing agricultural systems in a large
number of countries. These systems are not dependent, like IPRs, on the creation of
extraordinary rents through exclusive market positions but, to the contrary, on an open
system of exchange and circulation of materials.

8 The beneficiaries of the value created by traditional farmers include breeders and farmers of all
countries, and not only of the country where the relevant landrace was developed, for in most cases those
resources are found in several countries. Their distribution is not constrained by national boundaries
(Fowler, 2000).

Y This instrumental approach clearly excludes a concept of Farmers Rights based solely on farmers
interests.

18 This fact may help to explain why to date there has been no sense of “urgency” in the negotiation of a
revised International Undertaking, and with regard to the realization of Farmers’ Rights. See Petit et al,
2000.
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In sum, the concept of Farmers’ Rights may be justified as a useful tool to support
conservation activities undertaken by traditional farmers. The realization of such Rights
would aim to ensure the continuation of such activities, to the benefit of present and
future generations.

IV.3 Preservation of farmers’ practices

A third element underlying the concept of Farmers’ Rights is the need to provide a
counterbalance to intellectual property rights such as patents and PBRs, and thereby to
avoid the creation of barriers against the farmers’ use and improvement of plant genetic
resources. The basic issue here is that the conservation and continuous development of
farmers’ varieties is dependent upon the possibility of saving and exchanging seeds,
particularly within their communities.

Seed supply systems may be broadly grouped in three categories:

1. The “informal” system characterized by farmers engaged in seed-saving, in
bartering with neighbours or farmers in different villages, and purchasing
seeds from local grain stalls;

2. A “transitional” system in which some farmers specialize in the production
of seeds for the local market;

3. The “commercial” system where seeds are provided by private companies
and/or public and semi-public institutions.

The “informal” system is based on the use and continuous improvement of farmers’
varieties. It operates on the basis of the diffusion of the best seeds available within a
community, and on their movement, even over large distances “during migration or after
disaster ... In these systems genetic material is valued highly, for example, as a gift, but it
does not represent a monetary value (because it can be reproduced). It is unlikely that the
spread of varieties has ever been restricted out of ownership considerations” (Louwaars,
1996, p. I-1).

The “commercial” system requires strict control over various cycles of production
of genetic, physiological, physical and sanitary parameters. Considerable time and
investment is devoted to obtaining “uniform” varieties, which normally requires the
planting of a few generations before homogeneity can be described and claimed. Though
the conventional breeding method is widely available; mature technology, the necessary
investments and the time required for releasing new varieties, all constitute considerable
barriers of entry, and are the basis of the demands for IPRs protection or other
mechanisms that protect and reward such investments.

The diffusion of commercial varieties has generally evolved through different
stages. It usually begins with improved varieties developed or adapted from plant
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breeding, focusing on major crops in favourable areas. During the second stage, a wider
range of varieties and hybrids are developed and commercialized, farmers’ varieties being
replaced with commercial seed. In a final stage, all or most seeds are developed and
traded by specialized suppliers, mainly in the private sector.

Thus in developed countries seed is chiefly supplied commercially, mainly by the
private sector, even if public institutions actively participate in the development of plant
varieties. In developing countries, the informal system is the main channel for diffusing
improved varieties: more than 80 per cent of crops cultivated in such countries are
planted with seeds from the informal seed system.

In most developing countries, however, the commercial and informal systems
coexist to a different extent, often in association with a transitional system of seed supply.
Thus, in many such countries the commercial production and distribution of seeds is a
marginal activity while the informal seed system is dominant. In Ethiopia, for instance,
only 2 per cent of seed used by small farmers is commercially supplied, while overall,
commercial seed constitutes only 5 per cent of the total seeds used. Newly established
commercial systems in developing countries are seldom expected to supply more than 15
per cent of total seed requirements for the specified crops (Srivastava and Jaffee, 1993, p.
7-8).

The functioning of each seed supply system is dependent on a number of specific
factors. Thus, the development of a commercial seed sector crucially depends on the
existence of an adequate research infrastructure and distribution systems. Commercial
breeders’ income may be maximized when farmers are unable to save seed and reproduce
a variety due to the characteristics of the seeds (such as in the case of hybrids), or due to
local conditions (e.g. germination due to poor storage conditions) that do not provide the
maintenance of minimum quality levels (Louwaars, 1996, p. I-1). The effective
application of IPRs is generally regarded, as mentioned above, as an important element
for encouraging investments in research and breeding.2®

In the case of the informal system, farmers’ practices of saving and exchanging
seeds are essential for preserving the dynamics of the system. If such practices were
restricted by IPRs or other barriers, the possibility of continuously improving farm
varieties would be blocked, and the system as such may collapse. This is the reason why
many views have been expressed stressing the need for defining Farmers’ Rights to reflect
the inalienable right of every farmer and farming community to save and exchange seed
(The Crucible 11 Group, 2000, p.99).

In sum, given the coexistence of different systems of seed supply and the impact
that IPRs may have on the preservation of the informal system, the recognition of
Farmers’ Rights can be justified as a means to neutralize possible IPRs-based restrictions on
farmers’ practices relating to planting back and exchanging seeds.

9 See, however, Alston and Venner, who found that PBRs in the USA did not result in increasing
commercial or experimental yields of wheat, but rather served as a “marketing tool” (Alston and Venner,
1999, p. 17).
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V. FARMERS' RIGHTS VS. INTELLECTUAL PROPERTY RIGHTS (IPRS)

V.1 Relationship

The recognition of “Farmers Rights”, as mentioned in earlier sections, is one of the
possible ways to compensate traditional farmers for their contributions to agriculture.
Though the content and scope of Farmers’ Rights has not been yet fully defined, an
important question is whether they can in some way be assimilated to or become, a new
form of IPRs. Different views and options have been suggested on the relationship
between these two categories of rights, including: 20

1. There should be no relationship between Farmers’ Rights and IPRs,

2. Farmers Rights’ could be recognized in laws relating to plant breeders’
rights.2t

3. Assui generis regime on Farmers’ Rights should be established separately from
existing forms of IPRs.

4. The existing definitions under plant breeders’ legislation should be extended
to protect farmers’ varieties.??

In any case, the prevailing opinion is that the recognition of Farmers’ Rights would not be
incompatible with the obligations of WTO Member countries under the TRIPs
Agreement (Otten, 1996, p. 49), or with the International Union for the Protection of
New Varieties of Plant (UPOV) Convention (Greengrass, 1996, p. 56)

The rationale for Farmers’ Rights, as presented above, significantly differs from that
for patents, copyrights and plant breeders’ rights. Farmers’ Rights “may not be in
themselves, strictly speaking, an Intellectual Property Rights mechanism” (Esquinas
Alcazar, 1996, p. 15), though they may be regarded as providing some counterbalance to
“formal” IPRs, since the latter “compensate only for the latest innovation, without
acknowledging that, in many cases, these innovations are only the last step in cumulative
inventions carried out over many human generations, in different parts of the world”
(Esquinas Alcazar 1996, p.4).

In modern economic theory the recognition of IPRs is grounded on the need to
provide an incentive and reward for investments in inventive and creative activities. The

% See Mooney, 1996, p. 41-42.
L This approach has been proposed in some draft national laws on PBRs. See Section 2 above.
% See Leskien and Flitner, 1997.
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granting of exclusive rights,23 which is absent in the case of Farmers’ Rights, is deemed
necessary to compensate the title-holders for the risk and expenses involved in the
inventive/creative process (Gutterman, 1997).

There are important differences between Farmers’ Rights and IPRs. Such
differences are fundamental, which go beyond the type of rights conferred, as summarized
in Table 1.

Table 1
Farmers’ Rights vs. IPRs

L Farmers'Rights

Rights conferred Compensation, Benefit- Exclusive rights
sharing
Titleholder Farmer communities, States | Physical-juridical persons
(?)
Subject matter Not precisely defined Inventions, creative works, plant varieties,

signs, designs, etc.

Duration Unlimited Limited

Table 1 indicates that there are major differences between the two compared concepts,
not only in terms of rights granted but, more basically, in relation to the titleholders
(possibly farmer communities or the States, in the case of Farmers’ Rights) and duration.
Most importantly, Farmers’ Rights are grounded on the contributions made by farmers
over the years in plant breeding and conservation, but they are not restricted to or
exercised over a particular subject matter. In contrast, IPRs can only be exercised in
relation to subject matter which is defined as precisely as possible.

Some expressions of opinion have emphasized that Farmers’ Rights should be
linked to certain subject matter. Thus, according to the Rural Advancement Foundation
International (RAFI), “Farmers’ Rights encompass all aspects of plant genetic resources
including Germplasm, Information, Funds, Technologies, and Systems (GIFTS) that are
necessary to make any raw material a usable resource”. The GIFTS would be ensured
through a consistent international funding mechanism. In RAFI’s view, nevertheless,
funds would not be used to compensate individual farmers or indigenous people, but to
reward meritorious work that encourages conservation and use primarily in developing
countries (RAFI, 1994, p. 35).

% The recognition of aiusexduendi is one of the characteristic elements of |PRs (except for trade secrets).
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V.2 Farmers’ Rights as IPRs?

In accordance with a number of proposals, Farmers’Rights could be realized under an
IPRs-type of mechanism. Under this approach, IPRs are regarded as an ethical imperative
in recognition of the intellectual contributions of farmers, or as a tool useful to preserve
biodiversity and prevent further erosion thereof. Within this line of thought, two main
trends may be identified.

On the one hand, there are many proposals to extend the application of current
modalities of intellectual property rights, or to amend existing laws and practices, in order
to protect certain components of indigenous/traditional knowledge, including farmers’
varieties. Such proposals include the following relevant considerations.

1. The application of geographical indications, copyright (protection of
folklore) or other intellectual property rights (Correa, 1994).

2. Increasing the flexibility of the requirements for the protection of traditional
plant varieties, by applying, for example, a broader concept of uniformity
than that which is generally accepted under UPOV-like plant breeders’
rights (Leskien and Flitner, 1997).

3. Introducing new requirements into existing laws, such as the obligation to
declare in a patent application the origin of materials used to develop the
invention so as to facilitate benefit-sharing (Correa, 1999, p. 20). 24

Other proposals consider that the existing modalities of IPRs are inadequate to protect
such knowledge, and call for the development of new forms of IPRs. A number of
variants have been elaborated under this approach, which differ considerably with regard
to objectives, scope and possible forms of implementation. In general, the aim of such
proposals is the establishment of a comprehensive sui generis regime for indigenous and
traditional communities’ knowledge, covering knowledge on, inter alia, medicinal plants,
materials useful for agriculture and cultivation practices (Dutfield, 1999).

It has also been held that Farmers’ Rights should compensate for the use of (1)
traditional PGRFA and their wild weed-like relatives,?> and (2) where appropriate, the
related know-how of informal plant breeders, and that they should also act as incentives
for in situ and ex situ conservation and sustainable use of traditional PGRFA, their wild

# Non-compliance with such an obligation may lead to the invalidation of the patent granted. See, for
example, Decision 390 of the Andean Group.

% Often local and indigenous communities regard themselves as custodians of these species as well, even
in situations where they do not actively make use of or propagate them (R. Lettington's personal
communication of 2 July 2000).
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and weed-like relatives, and the related know-how. Farmers’ Rights should also balance
inadequacies and deficiencies of existing forms of intellectual property rights regarding
the protection of these traditional plant varieties and related know-how. According to this
view, “as a new form of legal claims, Farmers’ Rights complement existing forms of
intellectual property rights. They are not, however, intended to compete with, or replace,
existing intellectual property rights” (Girsberger, 1999, p. 205).

Some authors have argued that in order to realize Farmers’ Rights, they should be
institutionalized as a form of IPRs. According to Greengrass, for instance, if Farmers’
Rights were not conceived as IPRs, it would be “impossible to envisage how such a
system could be enforced in practice” (Greengrass, 1996, p. 56).

Some developing countries have raised the issue of protection of indigenous and
local peoples’ rights over their collective knowledge in the context of a possible revision
of Article 27.3(b) of the TRIPs Agreement?, Thus, Kenya, on behalf of the African
Group, in preparation for the 1999 WTO Ministerial Conference submitted a proposal
requiring that any sui generis law for plant variety protection should provide for the
protection of the innovations of indigenous and local farming communities in developing
countries, consistent with the Convention on Biological Diversity and the International
Undertaking on Plant Genetic Resources. In addition, Peru, Bolivia, Colombia, Ecuador
and Nicaragua requested the WTO to study and make recommendations on the most
appropriate means of recognizing and protecting traditional knowledge, and to develop a
multilateral legal framework “that will grant effective protection to the expressions and
manifestations of traditional knowledge.”

Proposals made by some developing countries in relation to the review of Article
27.3 (b), as well as the positions of some regional groups, are summarized in Table 2.

Table 2
Developing countries’ proposals for the review of
article 27.3(b) of the TRIPs Agreement

Countries/ Patenting Sui generis
Organizations (life forms & biological processes) | (plant varieties)

Kenya2? Need five-year extension of transition | Need five-year extension of transition
period period
Harmonize TRIPs with CBD Increase scope of 27.3(b) to include

protection of indigenous knowledge
and farmers’ rights
Harmonize TRIPs with CBD

% Article 27.3(b) -- which requires the protection of plant varieties under patents, an effective sui generis
regime or a combination of both- is subject to an early review, which should have begun in 1999. No
agreement has yet emerged in the Council of TRIPS about the objectives and scope of such areview.

\WT/GCIW/23 of 5 July 1999.
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Countries/
Organizations

Patenting
(life forms & biological processes)

Sui generis
(plant varieties)

Venezuela28

In 2000, introduce mandatory system of IPR protection for traditional
knowledge of indigenous and local communities, based on the need to

recognize collective rights

African Group2?

Review should be extended +
additional five year transition hereafter
Review should clarify that plants,
animals, microorganisms, their parts
and natural processes cannot be
patented

Review should be extended +
additional five year transition after that
Sui generis laws should allow for
protection of community rights,
continuation of farmers’ practices and
prevention of anti-competitive
practices which threaten food
sovereignty

Harmonize TRIPs with CBD and 1U
of FAO

LDC Group30

There should be a formal clarification
that naturally occurring plants and
animals, as well as their parts (gene
sequences), plus essentially biological
processes, are not patentable.
Incorporate provision that patents
must not be granted without prior
informed consent of country of origin
Patents inconsistent with CBD Art 15
(access) should not be granted

Need for extended transition period

Sui generis provisions must be flexible
enough to suit each country’s seed
supply system

Need for extended transition period

Jamaica, Sri Lanka,
Tanzania, Uganda,
Zambiasl

No patenting of plants without prior
informed consent of government and
communities in country of origin

SAARC32

There is a need to prevent piracy of traditional knowledge built around bio-
diversity and to seek the harmonization of the TRIPs Agreement with the U.N.
Convention on Biological Diversity so as to ensure appropriate returns to

traditional communities.

table continued on next page

B\WT/GC/W/282 of 6 August 1999.
P WT/GC/W/302 of 6 August 1999.
O WT/GC/W/251 of 13 July 1999.

3 http://www.foe.org/international /wto/govt.html of 2 September 1999.

% South Asia Association for Regional Cooperation (SAARC), WT/L/326 of 22 October 1999.
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Countries/
Organizations

Patenting
(life forms & biological processes)

Sui generis
(plant varieties)

SADCss

The transitional period for
implementation of 27.3(b) should be
extended and the 2000 review should
be delayed.

The review of 27.3(b) should
harmonize TRIPs with CBD.

The exclusion of essentially biological
processes from patentability should
extend to microbiological processes.

The transitional period for implementation
of 27.3(b) should be extended and the 2000
review should be delayed.

The review of 27.3(b) should retain the sui
generis option.

Group of 7734

Future negotiations must make operational the provisions relating to the transfer
of technology, to the mutual advantage of producers and users of technological
knowledge and seek mechanisms for a balanced protection of biological
resources and disciplines to protect traditional knowledge

Bolivia, Colombia,
Ecuador,
Nicaragua, and
Per(ss

The Seattle Ministerial Conference should adopt a mandate to: (a) carry out
studies in order to make recommendations on the most appropriate means of
recognizing and protecting traditional knowledge (TK) as the subject matter of
IPR; (b) initiate negotiations with a view to establishing a multilateral legal
framework that will grant effective protection to the expressions and
manifestations of TK; (c) complete the legal framework envisaged in paragraph
(b) above in time for it to be included as part of the results of the new round of

trade negotiations.

Source: GRAIN, 2000

The attempts to extending IPRs regimes to farmers’ varieties (landraces) and the wild and
weedy relatives of crops face serious conceptual and operational difficulties, since the
value of such resources lies precisely in their variability and their continuing evolution
(lack of stability over generations), which makes recognition and tracing very
speculative.36 In addition, if specific genetic traits were used to define the subject matter,
it would be extremely difficult to identify the geographical area of origin, since they may
occur in situ in more than one country, and be found in ex situ collections in or outside the
country (FAO, 1994b, para. 38).

% Southern Africa Development Cooperation (SADC), WT/L/317 of 1 October 1999.
¥ WT/MIN(99)/3 of 2 November 1999.
% WT/GC/WI/362 of 12 October 1999.

% The lack of stability of farmers'varieties would impose limitations on identifying landraces in a
manner suitable for the enforcement of any system that is created (Greengrass, 1996, p.51).
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Those who question a possible assimilation of Farmers’ Rights to IPRs fear that an
IPRs form of protection may undermine the free sharing of knowledge and resources
among local communities and the world community; furthermore, IPRs could be
incompatible with the collective nature of innovation at the community level (Berhan and
Egziabher, 1996). Moreover, it has been noted that it would seem illogical to make
Farmers’ Rights part of the IPRs system because it is that very system that has created the
problems that the concept of Farmers’ Rights aims to solve.3

In sum, Farmers’ Rights may be deemed to counterbalance IPRs but do not share
the basic features of the latter, particularly the granting of exclusive rights. While, as
discussed below, one of the components of Farmers’ Rights could be the protection of
traditional knowledge relating to farmers’ varieties, Farmers’ Rights cannot be assimilated
to IPRs since their rationale, objectives and content essentially differ from those
pertaining to IPRs.

3" Personal communication by R. Lettington (2 July 2000).
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V1. CONTENT OF FARMERS’ RIGHTS: POSSIBLE MEASURES

Given the non-binding nature of the International Undertaking,38 the concept of Farmers’
Rights does not entail, in legal terms, a “right” and a related “obligation”, but only the
acceptance of the notion that such a right should be recognized and implemented. If
Farmers’ Rights were to become effective legal rights, there must exist an obligation
imposed on all or some third parties. There is no right without a corresponding
enforceable obligation (Kelsen, 1991).

Very different views have been expressed with respect to the content of the rights
to be conferred, and on whom these rights should be conferred (national governments,
the international community, or both), and by whom they should be realized. According
to Riley (Riley, 1996, p.59) for instance, the realization of Farmers’ Rights should mean
the recognition of the rights to:

e save seeds;
e have access to “the latest technology”;3°

e receive information on and duplicate samples of the materials collected by
third parties;

e receive public credit for having provided genetic resources;

e contribute to or facilitating the realization of public sector plant breeding
and agricultural research objectives.

Various proposals made in the process of revision of the International Undertaking,4°
have identifed different kinds of rights/obligations that may constitute the basis of
Farmers’ Rights. Such proposals include the following possible measures.

% The current negotiations for the revision of the International Undertaking may conclude, however, with
the adoption of abinding instrument, possibly a Protocol to the CBD.

¥ |t may be noted, however, that it may be extremely difficult to satisfy this demand, and that traditional
farmers generally do not need the latest technol ogy.

“* The following analysis, based on the proposals contained in the “Consolidated Negotiating Text”,
document CGRFA/IUND/CNT, aims to illustrate the type of measures proposed. They are described here
without indicating the numerous square brackets that highlighted the differences among delegations on
particular issues.
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VI.1 By the international community

Assistance to governments

e Assistance by the international community, as a beneficiary of the PGR developed and
conserved by farmers, should be given to national governments for the purpose of
ensuring/encouraging equitable benefits to present and future generations of farmers
and farming (and indigenous) communities.

Support of farmers

e By establishing an international fund and developing its operational mechanism: to
ensure conservation and sustainable use of plant genetic resources, and traditional
farmers’ knowledge; to facilitate and ensure access to new technologies and equitable
sharing of benefits derived from the products obtained through the use of plant genetic
resources for the benefit of present and future generations of farmers; and to make
appropriate efforts to mobilize adequate financial resources to support farmers
activities to conserve and use sustainably plant genetic resources for food and
agriculture;

e By ensuring that international aid programmes benefit farmers by furthering their
activities to conserve and sustainably use plant genetic resources for food and
agriculture.

Recognition of rights in knowledge

e By promoting the establishment of the development of an international sui generis
system for the recognition, protection and compensation of knowledge, innovations
and practices of farmers and traditional communities.

V1.2 By national governments

Assistance to farmers and promotional measures

o Adoption of appropriate measures reflecting national capacities and needs, which are
non-discriminatory and non-trade-distorting, and which are necessary for Parties
and/or farmers to continue to conserve, manage and improve plant genetic resources
for food and agriculture.

e Assistance to farmers and (traditional) farming communities, especially in areas of
origin/diversity of plant genetic resources, in contributing to the evolution,
conservation, improvement, evaluation and sustainable use of plant genetic resources
for food and agriculture, through the participation in and establishment or
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strengthening of appropriate arrangements, and the participation of farmers and
(traditional) farming communities therein such as:

(i) national (and regional) germplasm programmes;
(if) initiatives that promote the use of, and research into, crops which are not
widely used.

¢ Adoption of support measures for research, training and institutional capacity building
activities at the local level, with the participation of the communities concerned,
particularly focusing on women farmers, and measures for credit facilities and market
provisions governing farmers’ access to plant genetic resources for enhancing
traditional genetic resources, development and the exchange systems through, inter
alia, the removal of financial and market barriers against such systems, for
conservation, development and sustainable use, and transfer of technology that
protect, integrate, enhance and develop traditional farmers’ knowledge, know-how and
practices.

e Ensuring that international aid programmes benefit farmers by furthering their
activities to conserve and sustainably use plant genetic resources for food and
agriculture).

Recognition of rights in knowledge

e To promote legal protection systems (and/or other mechanisms) on the national level
in order to render effective the rights of farmers and the fair and equitable sharing of
the benefits arising out of the utilization of plant genetic resources for food and
agriculture.

e To establish national systems, including sui generis systems, as appropriate, to ensure /
promote the fair and equitable sharing of the benefits arising out of the utilization of
plant genetic resources for food and agriculture.

e To ensure that the (individual and/or) collective knowledge and plant genetic
resources for food and agriculture held and developed by farmers and local farming
communities are protected and promoted by adopting and implementing appropriate
legislation in the form of collective rights regimes that provide for the adequate
protection of traditional or indigenous knowledge, innovations, materials and practices
of and by farmers and farming / local communities and promote the equitable sharing
of benefits arising from the utilization of their plant genetic resources for food and
agriculture.

e To review, assess and, if appropriate, modify intellectual property rights systems, land
tenure, and seed laws in order to ensure their harmony with Farmers’ Rights.

Prior consent
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e To ensure that the prior informed consent of the concerned farmers and local
communities is obtained before the collection of plant resources is undertaken; adapt
current variety registration systems so as to identify and record, as appropriate,
varieties of plant genetic resources provided by farmers and farming communities; and
require disclosure of the origin of plant genetic resources utilized in the development
of commercial varieties.

V1.3 By national/international action

e To enhance the productivity/efficiency of farmers by promoting the integration of
farmers’ traditional knowledge, know-how and practices, with modern technologies, as
appropriate.

e To promote national and international scientific and technological agricultural research
that supports and enhances, as appropriate, farmer-based knowledge systems related to
plant genetic resources for food and agriculture.

e To recognize and protect the traditional rights of farmers and their communities to
use, exchange, share and market their seeds/landraces and other plant reproductive
material including the right to reuse farm-saved seed.

e To encourage/recognize and ensure the rights of farmers in sharing the benefits arising
from the direct use of plant genetic resources on a fair and equitable basis including,
through the transfer of technology, participation in research, and access to the results
of research and development, where appropriate, derived at present and in the future,
from the improved use of plant genetic resources through plant breeding and other
modern scientific methods, as well as from their commercial use.

e To promote/ensure the participation of their farmers and local farming communities in
the reviewing and implementation of measures provided under the International
Undertaking and the International Fund which may/shall include the initiation of
flexible consultative processes to meet this aim and participation in the development
and implementation of legislative measures on Farmers’ Rights at national and
international levels.

In sum, the proposals made during the revision of the International Undertaking indicate
that Farmers’ Rights may be realized through a variety of actions and measures at the
national level. Possible options in this regard are further explored in the next Section.
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VIl. A CONSENSUS TEXT: IMPLEMENTING FARMERS RIGHTS AT THE
NATIONAL LEVEL

The “Contact Group” established by the Chairman of the FAO Commission on Genetic
Resources For Food and Agriculture in order to advance negotiations on the revision of
the International Undertaking, agreed, during the Eighth Regular Session of the
Commission (3-7 April 1999, Rome) on a text for Article 15 on “Farmers’ Rights”. This
text (see Annex I) stipulates that the responsibility for realizing Farmers’ Rights rests with
national governments, which should adopt, according to their needs and priorities, and
subject to national laws, measures to protect traditional knowledge, benefit-sharing and
to ensure the participation of farmers in decisions on PGRFA. The agreed text also
clarifies that nothing in article 15 will be interpreted as restricting the rights of the farmers
to conserve, use, exchange and sell propagating material held on their farms, in
accordance with national legislation.

The proposed text has found broad support among FAO member countries,
including developed and developing countries alike.#t Several elements of the agreed
text need to be highlighted. In doing so, it is useful to compare the agreed draft text with
the concepts contained in the Annexes to the Undertaking adopted through FAO
Resolutions 4/89 and 5/89 (see Annex Il) which introduced the notion of Farmers’
Rights.

First, the text recognizes the “enormous contribution” that has been made for the
“conservation and development” of PGRFA, thus closely following point 3 of FAO
Resolution 4/89. Second, while only “farmers” were mentioned in the Annexes to the
International Undertaking, the agreed text alludes to “the local and indigenous
communities and farmers”, in line with the terminology of the CBD. This is a clear
indicator of the growing recognition of the role played by such communities in the
creation and preservation of knowledge of value for the society as a whole. Third, the
agreed text states that the responsibility for realizing Farmers’ Rights rests with national
governments. This is a major difference compared with the original FAO text, which had
emphasized the global nature of farmers’ contributions and the primary role of the
international community in realizing Farmers’ Rights. FAO Resolutions 4/89 and 3/91
had established, in this regard, that Farmers’ Rights would be implemented through an
International Fund. However, the implementation has not yet materialized for the
negotiators have apparently agreed not to insist on this idea.

It is clear in the agreed text that Farmers’ Rights are to be established in accordance
with “the needs and priorities” of each Party *“as appropriate, and subject to its national

“ See, for example, the Report of the Third Meeting of Commission | of the 30th Period of FAO
Conference (Rome, 16 November 1999) and in particular the statements supporting the agreed text on
Article 15 made by Turkey, Rep. of Korea, India and Finland (in the name of the European Community and
its Member States), Algeria, Ethiopia, Norway, Republic of Congo and the United States, among others.
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legislation”. Governments should (and not *“shall””) take certain measures. This means that
the implementation of the measures indicated in paragraphs (a) to (c) will be largely
dependent upon each governments’ judgement on what is appropriate in the light of its
own priorities and consistent with its national law. The nature and scope of the said
Rights is, therefore, likely to differ significantly among countries. Some countries may,
given the flexibility offered by the agreed text, even opt not to implement this provision.

The measures to be established must aim to “protect and promote” Farmers’
Rights, that is, there should be measures relating to the legal recognition of such Rights as
well as to encourage that they achieve their intended goals. It is important to note that
paragraphs (a) to (c) of draft article 15.2 are only illustrative of the measures that should
be adopted, but they do not exhaust the list of modalities under which Farmers’ Rights
may be realized. The possible scope of such measures is examined below.

Finally, draft article 15.3, offered by the United States delegation as a compromise
solution, apparently satisfied those who expected a positive recognition under the revised
International Undertaking of certain rights of farmers in relation to saving, using and
exchanging seeds, and those who feared that the Undertaking could limit the breeders’
rights that would be inconsistent with UPOV and UPOV-like legislation.42 The agreed
draft text only states that article 15 is neutral in that respect, that is, while it could not be
a sufficient legal basis for claiming rights in relation to saving, using and exchanging
seeds, at the same time Article 15 does not restrict the options that may be adopted by
national governments in that regard. Clearly, the agreed text does not exclude the
possibility that national laws (including PBRs and seed legislation) limit farmers’ rights in
relation to saving, using and exchanging seeds/propagating materials.

In the following subsections the different elements of article 15.2 and 15.3 are
examined.

VII1.1 Protection of traditional knowledge

Conceptual and implementation issues

Different alternatives have been proposed to deal with indigenous/traditional knowledge
or some components thereof. This is the case, for instance, regarding proposals relating
to “tribal” or “communal” or “community intellectual rights” Berhan and Egziabher,
1996, p.38),43 and “traditional resource rights” (Posey and Dutfield, 1996).

Draft Article 15.2(a) of the revised International Undertaking requires measures for
the protection of “traditional knowledge” but, in view of the scope and purpose of the
Undertaking, it only refers to knowledge “relevant to plant genetic resources for food and

“2 See, however, controversial views on thisarticlein The Crucible 11 Group, 2000, p. 60.

“ A model of sui generis national legislation that would give communities property-like rights over their
collective knowledge was developed by the Third World Network (Community Intellectual Rights Act) in
1994.
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agriculture”. Thus, Article 15.2 is narrower in scope than Article 8(j) of the CBD, and
would not apply, for instance, to knowledge relating to medicinal or industrial uses of
plant genetic resources. Under this approach, the issue of protection of traditional
knowledge may be circumscribed to knowledge incorporated in farmers’ varieties
(“landraces”) and certain associated knowledge (e.g. specific cultivation practices).

The development of a sui generis regime for the protection of farmers’ varieties
becomes, in this context, one of the possible components of Farmers’ Rights. This issue,
as mentioned above, has received considerable attention in the literature, though little
progress has been made in terms of actually implementing that kind of protection.

The establishment of a sui generis regime poses, in fact, complex conceptual and
practical issues. On the conceptual level, it is not clear whether the protection of
farmers’ varieties under an IPRs system would have any positive impact on their
conservation or stimulate breeding activity, and whether protection would serve the
purpose of strengthening the rights of communities and traditional farmers over their
resources (IPGRI, 1999, p. 16). There may be more appropriate non-1PRs methods of
protecting such varieties, for instance, via access legislation or a misappropriation regime
(see below).

On the other hand, the impact of protecting farmers’ varieties under an IPRs-
system will vary according to the nature and characteristics of the national seed supply
system in a particular country. Moreover, seed supply arrangements may be crop-specific.
Hence, IPRs can play a different role depending on the crop at stake.

If it were deemed that an IPRs-type of protection for farmers’ varieties were
desirable, a number of issues would need to be addressed:

Definition of subject matter (what is protected?).

The delimitation of the subject matter is a critical and complex issue, since traditional
agriculture does not conserve specific genotypes or populations, but rather a total
complex of genetic diversity in evolution and flux. Such agriculture uses and manages
genetic diversity in a dynamic system of continuous change and adaptation.